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9. ErFECT UPON ExisTiNG Laws

i ive effect, generally.
rospective or retrospective A ) N
§48. Pi Lmption that statutory enactments are not to be cons.xdzlr:;irlrct:p-
pczgfcpifsthcﬁ operation unless the intention to make them so is y
spectivi

4. Worman v Hagan, 78 Md 152,27 A 616.

5. State v Kyle, 166 Mo 287, 65 SW 763.

6. Louisville v Portsmouth Sav. Bank, 104
US 469, 26 L ed 775.

7. State v Lynch, 88 Ohio St 71, 102 NE
670.

8. Barry v Truax, 13 ND 131, 99 NW 769.

9. Mann v Osborne, 128 Okia 32, 261 P
218

i iles, 2 Pinney
146; State ex rel. Dunning v Giles,
(Wis) 166, 1 Chand 112.

. Mann v Osborne, 128 Okla 32, 261 P
!;g, xillis v Kalmbach, 109 Va 475, 64 SE
342.

One function of a schedule is to set fortl;
the dates when the various provxsxonsH o o
new constitution are to take effect. S(tx176
v State Liquor Licensing Bd. 91 Ohio )
110 NE 485.

11 Duke v Cahawba Nav. Co. 10 Ala &2
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CONSTITUTIONAL LAW

o . ‘a

litigation! ,py on ‘: =
A con-

therefore not applicable rt\o

49. Effcct upon statutes and common Jaw 1

When a new constitution is established
:on that all statutes in force and not in
slfﬂu continue until amended or repeale

12. See STATUTES (1st ed § 478).

ntonio v San Antonio Pub. Serv.
13. San (21047, 765 L ed 777, 41 S Gt
C°~_ ‘Shreveport v Cole, 129 US 36, 32 1, ed
428; 9's Ct 210; Cathoun County v Gal-
589,.h 99 US 214, 25 L ed 410; Phoenix
braith, Co. v Fire Dept. 117 Ala 631, 23
Assug-ﬂ. American Federation of Labor v
So 815 ‘Gash & Door Co. 67 Ariz 20, 189
A“(‘iers;m affd 335 US 538, 93 L ed 222, 69
P2 258, 260, 6 ALR2d 481; Barber Asphalt
§Ct 200 oy Jurgens, 170 Cal 273, 149 P
anmg ALR 597; Wilcox v Edwards, 162
560, 35,123 P 276; Strickler v Colorado
Ci‘.rl s 16 Colo 61, 26 P 313; Swank v
SprinE® 926 Ind 204,78 NE2d 535; Paulsen
Ty necke, 181 La 917, 160 So 629, 97
vLR 1184; State v Spence & Goldstein (La
2 ) 6 So 2d 102; State ex rel. Stutsman v
AP, 68 ND 513, 281 NW 777; State ex rel.
Iiade v Hall, 35 ND 34, 150 NW 281; Hupp
v Hock-Hocking Oil & Natural Gas Co. 88
Ohio 61, 101 NE 1053; Hall v Dunn, 52
Or 475, 97 P 811; Evans v Phillipi, 117
Pa 226, 11 A 630; Kirby v Western U. Tel.
Co. 4 SD 105, 55 NW 759, contrary con-
clusion reached on reh 7 SD 623, 65 NW
37; Jungk v Holbrook, 15 Utah 198, 49 P
30’5; Swift & Co. v Newport News, 105 Va
108, 52 SE 821.

14, Robinson v Indiana & A. Lumber &
Mfg. Co. 128 Ark 550, 194 SW 870, 3 ALR
1426 (applying rule to constitutional provi-
sion granting exemption from taxation); In-
gersoll v Nassau Electric R. Co. 157 NY 453,
52 NE 545 (applying rule to constitutional
provision prohibiting private and local bills
and special legislation); Cutting v Taylor,
3 SD 11, 51 NW 949 (applying rule to
constitutional provision prescribing form and
method of passing appropriation bills).

A constitutional prohibition against the re-
election of public officers applies only to fu-
ture elections and does not affect those hold-
ng office at the time the new constitution
took effect. State v Giles, 2 Pinney (Wis)
166. Compare Worman v Hagan, 78 Md
132, 27 A 616 (holding that a constitutional

v

C‘Ol:ts 15 customary tg jngert 2 provi,
{on xst;nt With the new constitution

Y the legislature @ although it is
amendment

Prescribing the ¢

may be applied to existing o;ﬁrz;\o?gc:l)ﬁ e
15. To determi ‘
amendmens €rmine whethe:

.bt‘he courts
the in-
0se who enacted ¢, .

State ex rel. ¢ the amendment.
281 NW 755, Sttsman v Light, 68 ND 513,

16. Cassard v Trac 52 La
368; State ex 1. Ny, v 2T S0
208 8 o gesat 1\(I}:th\«cstem Mut. L. Ins.

39
161 ALR 433 (holding thar o, SW24 542,

procedure on Teview; and tha
grant of Power to the supreme court of the
state to determine on the merits a case which
comg_s to it by certiorari operates upon cases
pending on certiorari when such

nt was
made). b

2;3 State v Richardson, 47 SC 166, 25 SE

18. Lem Woon v Oregon, 229 US 586 57
L ed 1340, 33 § Ct 785, § o

783; State v Ross, 55
450, 104 P'596, 106 P 1002, © o 2 OF

Where the judgment of a circuit court i
rendered prior to the date of the taking of
effect of a new constitution, but the petition
in error to the supreme court is not filed until
after that time, the case is a “pending case”
within a saving provision of the constitution
that “all pending cases and proceedings in
the Circuit Court shall proceed to judgment
and be determined by the respective Courts of
Appeals, and the Supreme Court, as now
provided by law.” Hupp v Hock-Hocking
Oil & Natural Gas Co. 88 Ohio St 61, 101
NE 1033.

19. As to the effect of an amendment upon
existing constitutional provisions, see § 68, in-
fra.

20. Keokuk & W. R. Co. v Missouri, 152 US
301, 38 L ed 457, 14 S Ct 592; Norton v
Brownsville, 129 US 479, 32 L'ed 780, 9 S Ct

19
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censing Bg.;.rﬁel, 116 W hen & 'hflxring charters.  Leser v_Lowenstein, l‘fr o by the express declaration of Article 6, § 2, th vt e States,
D’ﬁi';;} i in cﬂ'e]f‘h wm;,; 8 ﬁ:is ine 98 A 712 Hall v Dunn, 52 g} 4759 are, DY » 3 4; the supreme law of the land!*
AL nee which B oted, alBOS - il , Macia, 30 Ariz 218, 245 P ;
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cor d;?: of Phave bec s ‘%‘{rion, }ggégﬁ) st 226, 44 Ohio Ops 246, 98 I‘J‘%g:i ¢ State Board of Equalization (Okla) 363 P2d %1"% 2\: US 270, 55 L cdc‘z\"?’ %ilmsse&
< ) sward: . ; Sout ; L
g;’d;:;nce‘gn!l}z ip:d 688. 38 5 a W 401, 22 ALR2d 1300. 24?0; constitutional amendment exempting from 34 L f&‘ 5;3,‘ % Sccét\2§,7r':§{\j\,sozn‘i ‘FJS 40'?4’-
246 US 242 & 534, 11 BS A + Wilson, 162 SC 413, 161 SE 1 sasation and local assessment property used Atk 161; People v Western U. Teleg. Go. 10
perg v Keatom J1,g"Md 244, 9 c 5 state ¥ 4, for burial of the dead is presumed to have al- Colo 90, 198 P 146, 15 ALR 326 Gra:
1. Vah! bert owenstein, 1y an, 185 NC gy ALR 580- tered, and not merely to have declared, the Winthrop, 115 Fla 731, 156 So 270, 94 ALR
g78: Leser <R " Co. v MET ipoledo v & Welfare Bd. v Riley, 189 e iously existing law, Hollywood Cemetery  804; Featherstone v Norman, 170° Ga 370,
712; N 731; State 6. Veteran 531; 189 Caf A powell, 210 Cal 121, 291 P 397, 71 153 SE 58, 70 ALR 449; 1 i
o1 16 (S)i'o 3 71, 102 NE 670. - ing the 15§ 208 P 678, 22 i\f)I:IRI}l all,4W251h1§8£onian :‘:‘EOR ;10 ’ ' Asso. v Railroad Comrs, ;S"la m?ré‘ﬁj\eh‘;éal
Lynch, 88 OM02 1 ate, restriCiit, o me v Chicago, > 893; ’ . - NW 364, 75 ALR 1, afid with in
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0 ong, is pot TEU lews in exis Dixon, , s P _06, infra. Straight Creek B > 5
IUbsizr],)thmg ap{?hca“on (30 ) Scotlaﬂd wre.npvenmylvaﬂia R. Co. v Bowers, 124 Pa 93 » . 185 SW2d4 253 a“‘ Vd_:aygm’. 299 Ky 309,
b ot d Lowenstein, 129 Md 244, 98 A  2pp dismd 325 US 835, 89
when the consmq‘m:jns 40 U 41, Zg.” 753 16 A 436; yg;l;%x;vsl;[atywood ?OBMY"W 9.2 L;Is:l' 1:y :vr\e:csierso,n 99 Or 191190 B L ed 1962, 65 § Ct 1201; Louisville & N. R.
County Ct. v UBIlEl o and County V1 2 enn 781, 11 S 2; otate €x rel, Lunning 712, AW s t N . Co. v Falls Sity Tee & Beverage Co. 249 Ky
G 52}5’ % 75 3Ct fgcyd Sco. I s Gt 22;1);]]:5 3 Tiles, 2 Pinney (Wis) 1166, 1 Chand 112, }827\' ;95% Psff”SSé T;;Pm ews v Woodward,  §07, 61 SW2d 639, 91 ALR 509; Common-
132 L 33Led N0 Us 686, ¢ inconsistent with a new constitution ’
County v McKenzic, boro v Cairo & st. L Ana becomes void. United States v
| N tate eCO]
285, 4 5 Ct 18 Jonesbore ¥ g 4 5 e 67; - of the 3
L 110 US 192, 28 L €4 0 >

wealth v International Harvester Co. 131 Ky
. Neal v Delaware, 103 US 370, 26 L ed
 CL6Ti o i (6) 2 Dall 370, 1 L ed 419.F Cus 19: Monaghan

4, VETRT Farm
nn (Dd) 218 Old Ta 1
Sav. y

133 !\{ic{}GB, 1BSO A 473, 101 ALR 810; State
. %9 A 948; Wren v Dixon, 40 Mo 170, 161 ex rel. Tate v Sevier, 333 Mo 662, 62 SW2d
469, 26 L ed 775 hod se¢ Annotadier 152 NOA statute inconsistqnt with a subsequently P 722, 167 P 324. tlz,g?:’(iagegtL& 153‘(‘?{ {(e)"l‘, %i:tzsiro\‘ﬁ?n?:r?’\g
S i adopted SN el A fansana . K. Go 11. People v Roberts, 148 NY 360, 42 NE Mo 399, 65 SW 584; State v Cudahy Packing
Although 2 new constitution May qonmfl'; fcr?f adoption. Criswell v Montana C. R. Co. 108'2. . , b 395,65 i Sot Sy ey Wity
prahbitions as to special legiation, T WO 4y pone 167, 44 P 525 ' ) NH 16; Bott v Wurts, 63 NIL 289, 43 A
L b e, Cﬁci:;"l,f\': Pr:Sp;d I;’CEON As to the obligation of contracts generally, 12. § 180, infra.
e e '
h;nakﬂnggp:?:n;fcrag:é:rpemphm Paving Co. v see §§ 434 et seq., infra.

'g’{“z;HStatc v ;N'\cl\iams,.zéﬂg NC G‘}B‘ 61 SE
fied. insof futare 13. See CommoN Law. ; Homestead Cases, ratt (Va) 266.
49 P 560, 9 ALR Statutes may be nullified, insofar as iu

Jurgens, 170 Cal 273, ! A

N The interpretation of the TFourteenth
. : 129 Ky 93, 110 SW tion is concerned, by the cqmti.tuﬁpn as 14. As to supremacy of federal statutes, see Aim:;‘dmﬁ‘\!t;g“‘ém‘:;d&‘l glzsupﬁmc Court
29%; Smith VLSoT::‘s)zmn’n 129 ]yv,id 344, 98 A ?ﬁlﬁ as by statute, since the constitution is the §53, infra, ol the Lo rown ¥
;?26' Leser ¥ ' direct, positive, and limiting voice of the pe-

Board of
Education, 347 US 483,98 L ed 873,745 Ct
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. I s > 0 u Vern!
Ao 1 3 O e aiion on + ghven mbiech, % DLl et o 1 etwen) e e i o e o o
gg:n of the meaning of legislation enacted specified acts as being performedl% 11)61 P 16. Panhandle Oil Co. v Mississippi, 277 US  attending public schools) is the supreme law
prior thereto, Ursuline Academy v Board of  servants. Wren v Dixon, 40 Nev 175 218, 72 L ed 857, 48 S Ct 451, 56 ALR 583; of the land, and Asticle 6 of the Federal Con-
Tax Appeals, 141 Ohio St 563, 26 Ohio Ops 722 167 P 324 . 291
152, 49 NE2d 674. ’
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Legislative ntrol of MIMEE Cihe scoPS of and the laws thercof. Federal Land BSta(“ tofore. ¢ governments did not ¢ : ned the same as th
:hmﬁ,h" sate povels h"c‘g‘ by the United  Wilmarth. 518 Towa 339, 252 Nw Soa"i N in the cxercise of such powers as we case to exist, and their legi ere-
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121 Tex 94, 45 SW2d 130, 79 ALR 983.

5. Crabb v Celeste Independent School Dist.
105 Tex 194, 146 SW 528,

6. People ex rel. Mooney v Hutchinson, 172
111 486, 50 NE 599; Denney v State, 144 Toad
503, 42 NE 929; Morris v Powell, 125 Ind
281, 25 NE 221; Quinn v State, 35 Tnd 4853
Sapulpa v Land, 101 Okla 22, 223 P 640, 35
ALR 872; Page v Allen, 58 Pa 338,
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7. Detroit v Oakland Circuit Judge,
Mich iigi 212 NW 207; Re Mo) 306
Swad 461; Wann v Re%rgamzed School Dist.
Mo) 293 Sw2d 408; State ex
'(rob‘:)rman, %60 Mo 1101, 232 Swad 904;
Wren v Dixon, 40 Nevdl 70, 161 P 7%2, 167
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ho 291; Stat I’ v Bliss, 156

149 NW 281; State ex rel. Russe
Ohio St 147, 46 Ohio Ops 3, 101 NE2d 289.

8. Davis v Burke, 179 US 399, 45 L ed 249,
21 S Ct 210; Whitman v National Bank, 176
US 559, 44 L ed 587, 20 § Ct 477; Groves
v Slaughter, 15 Pet (US) 449, 10 L ed 800;
People v Western Air Lines, Inc. 42 Cal 2d
621, 268 P2d 723, app dismd 348 US 859,
99 L ed 677, 75 S Ct 87; Winchester v How-
ard, 136 Cal 432, 64 P 692, 69 P 77; Gates
v Sweitzer, 347 1l 353, 179 NE 837, 79
ALR 1151; Gaiser v Buck, 203 Ind 9, 179 NE
1, 82 ALR 1348; State v Redman, 183 Ind
332, 109 NE 184; Detroit v Oakland Circuit
Judge, 237 Mich’ 446, 212 NW 207; Re V
(Mo) 306 SW2d 461; Wann v Reorganized
ScbooI‘Dlst. (Mo} 293 SW2d 408; State ex
rel. Miller v Toberman, 360 Mo 1101, 232
SW2d 904; Wren v Dixon, 40 Nev 170, 161
P 722, 167 P 324; State ex rel. Linde v |
35 ND 34, 15 NW 281; State ex rel T
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Newport News v Woodward, 104 Va 58 5{
SE 193; Anderson v_Whatcom County, 15
Wash 47, 45 P 665; Thorne v Clarksburg, 83
W Va 251, 106 SE 644.

A constitutional provision may be said to
be self-executing if it supplies 2 sufficient rule
by means O which the right given may be
enjoyed and protected, or the duty imposed
may be enforced; and it is not self-executing
when it merely indicates principles without
affording means by which these principles may
be given the force of law. Maddox v Hunt,

183 Okla 465, 83 P2d 553.

48 Minn 140, 50 NW
1110; Wann v Reorganized School Dist. (Mo)
293 SW2d 408; State ex rel. Miller v Tober-
man, 360 Mo 1101, 232 SW2d 904; State ex
rel. Fulton v Smith, 355 Mo 27, 194 sw2d

302; State ex rel. Linde v Hale, 35 ND 34,
159 NW 281; State ex rel. Russell v Bliss, 156
NE2d 289;

Ohio St 147, 46 Ohio Ops 3, 101

605’Connor v Armstrong, 299 Pa 390, 149 A
5.

 Ifa constitutional provision is complete in

itself, it executes itself. State ex rel. Miller

v Toberman, 360 Mo 1101, 232 Swad 904.
. The test is, does the provision indicate that
it was intended as a present enac
plete in itself, or does it contemplate subse-
quent legislation to carry it into effect? Lat-
172 P2d 397.

ting v Cordell, 197 Okla 369,

10. People v Carroll, 3 NY2d 686, 171 NY$
2d 812, 148 NE2d 875.

11. Re V (Mo) 306 SW2d 461.

9. Willis v Mabon,
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84,
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VL DETERMINATION OF CONSTITUTIONA TY

OF LEGISLATION
A. Power TO DECLARE LEGISLATION VoOID

1. In GENERAL

ici enerally. ing the constituti
§ 101 Judicial power, & that the power of construing the co on
It is, i’;i :ﬁ;gb:l?z dl;?’-ufls?;,c department of the government to insure that
must necessa

illi on, 48 Minn 140, 50 NW 1110;
1. State ex rel. Delgado v Romero, 17 NM }VI_III,EI‘}IEV?I:::D 4 imber Co. v Robertson, 131
81, 124 P 649. Miss 739, 95 So 244; State ex rel. Dalton v
;ﬁ mandate to the Jegislature to_enact ap- Dearing, ’364 Mo 475, 263 SW2d 381; State
iate legislation to carry into effect a con- ex rel Palagi v Regan, 113 Mont 343, 126
pl::ﬁﬁmaj amendment will not prevent the P2d 818; Wren v Dixon, 40 Nev 170, 161
;:;rendmem from being self-executing. Gher- P 722 1’67 P 324; State ex rel. Delgado v
na v State, 16 Ariz 344, 146 P 494, . Romero, 17 NM 81,124 P 649. o
A constitutional provision which permts A prohibitory provision in a constltuh%n
limiting the power of the legislature m:c:essarlh y
carries with it a like prohibition as to the
lawmaking power of every municipal Cogpz"::
tion, the creature of the legislature. u.sn
quently to the adoption of .the constltutgon,
every ordinance of a mumc;pal corpomtlosé
in the exercise of its legislative powers, mu *
be construed as if that section of the consutuv
tion was written into it. New Decaxtu‘}r92
American Teleph. & Teleg. Co. 176 Ala 434,
58 So 613. -
Exemptions when regarded as prohxlgltlxla
are self-executing. Miller v Marx, 5
322; Beecher v Baldy, 7 Mich 488.

5. Wren v Dixon, 40 Nev 170, 161 P 722
167 P 324,

And see § 95, supra.

50 NwW

24 SW 872;
NW2d 250;

Urgin v Minot, 203 Mass 2
ting v Dedham’ Bank, 15 M

TaeY v Lydy, 263 Mo 7

16 Am IV 2d

P‘a.aicitality and force.®  Although t
thclft‘; it is now a settled principle
u

y known to intelligent men
“In nO Otl:ren‘:?; written Constitution exist
Sovembe power somewhere to make stat-
except thc‘: with that instrument, and to say
utes 5V L not they do. That high power
whetherlodged with the courts; there it has
js nowW IO erations and there it must remain
cen for 8 cople by the exercise of their sov-
until the,l}’ expressed in a constltutl,?nal way,
ereign W! ay and lodge it elsewhere.”  Tuber-
ke it ?[Vospiml Dist. v Peter, 253 Mo 520,
cPsw 1155.

can &

rinciple is so familiar and so firmly
eZt;l?ﬁ}s‘ﬁeg as to make %ﬁ:n?gﬁoxif:ogeg{
vitually limitless number
sions I‘CI;;es;&;tth?United States v Butler, 297
of calsesso I ed 477, 56 ,S Ct 312, 102 ALR
U4' ‘Adkins v Children’s Hospital, 261 US
91 Bed 785, 43 S Ct 394, 24 ALR 1238,
5251H on other grounds West Coast Hotel Co.
svrParriS ; uUs 379,' %} CI; ed 7%3,_5):l
s Ct 578, 108 ALR 1330; McCrary v Unite ]
e 165 US 27, 49 L ed 78, 24 S Ct 769;
ls,t:nock v Farmers’ Loan & T. Co. 157 US
429, 39 L ed 759, 15 S Ct 673; Marbury v
Maz’iison (US) 1 Cranch, 137, 2 LL ed‘ 60 (the
Jeading case); Dyer v Tuskaloosa Bridge Co.
(Ala) 2 Port 296; Lockard v Los Angeles, 33
Cal 2d 453, 202 P2d 38, 7 ALR2d 990, cert
den 337 US 939, 93 L ed 1744, 69 S Ct 1516;
Derby Turnp. Co. v Parks, 10 Conn' 5223
Goshen v Stonington, 4 Conn 209; Bailey v
Philadelphia, W. & B. R. Co. 4 Del (4 Harr)
389; State ex rel. Nuveen v Greer, 88 Fla
249, 102 So 739, 37 ALR 1298; Denham v
Holemann, 26 Ga 182; Winter v Jones, 10 Ga
190; Joseph Triner Corp. v McNeil, 363 1Nl
559, 2 NE2d 929, 104 ALR 1435; People v
Love, 298 Il 304, 131 NE 809, 16 ALR 703;
People v Elerding, 254 IIl 579, 98 NE 982;
Ellingham v Dye, 178 Ind 336, 99 NE 1,
error dismd 231 US 250, 58 L ed 206, 34
§ Ct 92; State ex rel. Brown v Bailey, 16 Ind
3?1’4 Hll{lbb;u v Hig]&ins, 148 Iowa 36, 1727GINW
» Richman v Muscatine County, owa
313, 42 NW 422; Atkinson v Woodmansee,
68 Kan 71, 74 P 640; Bliss v Commonwealth,
L e B )
JoU3 oinham v Richmond,

112; Salishury Land & Improv. Co. v Com-
pomwealth, 215 Mass 371, 102 NE 619;
6, 89 NE 144;
ass 447; Greene
7, 172 SW 376;

Woerculosis Hospital Dist, v Peter, 253 Mo

h seems essential for
he doctrine w

d of the Am,
hf;t the courts have inherent authority to

d
4 by the legislature transcend the limits jm

320, 161 SW 1155; M.

CONSTITUTIONAL LAw

al sanction to its mandates whic

§ 101

the preservation of

Was not established without
erican s

System of constitutional
etermine whether statutes en-

posed by the federal and state

A oeller, McP i
udd v Smith, 127 Neb 4-2e;-, 25?: }!:Iex‘%f'&lt;

Searle v Yensen, 118 Neb 835 226 NW
Afgg, 69 ALR 257; Sherill v O'Brien. 188 NY
746’ 81 NE 1176; State v Harris, 216 NC

, 6 SE2d 854, 128 ALR 658; State ex rel.
Atty.-Gen. v Knight, 163 NC 333 85 SE
418; State v Williams, 146 NC 618, 61 SE,
81; State v Moore, 104 NC 71%, 10 SE 143,
State_ex rel. Linde v Taylor, 33 ND 76,
156 NW 561, error dismd 245 US 627, 62,
L ed 518,38 S Ct 60; State v Robins, 71 Ohio
St 273, 73 NE 470; State ex rel. Cruce v
Cease, 28 Okia 271, 114 P 251; Page v Allen,
58 Pa 338; Re Legislative Adjournment, 18
RI 824, 27 A 324, Peay v Nolan, 157 Tenn
222, 7 SW2d 815, 60 ALR 408; Girdner v
Stephens (Tean) 1 Heisk 280; Tate v Bell
(Tenn) 4 Yerg 202; Rio Grande Lumber Co.
v Darke, 50 Utah 114, 167 P 241; Block
v Schwartz, 27 Utah 387, 76 P 22; Starr v
Robinson (Vt) 1 D Chip 257; Morgan v
Commonwealth, 168 Va 731, 191 SE 791,
111 ALR 62; Carter v Commonwealth, 96
Va 791, 32 SE 780; Tuckahoe Canal Co. v
Tuckahoe &

J. R. Co. (Va) 11 Leigh
42; Booten v Pinson, 77 W

Va 412, 89 SE
985; Harmison v Ballot Comrs. 45 W Va 179,

31 SE 394; Price v Moundsville, 43 W Va
523, 27 SE 218; State ex rel. Froedtert Grain
& Malting Co. v Tax Com. 221 Wis 225, 265
NW 672, 267 NW 52, 104 ALR 1478.

By express provisions of the Constitution or
by necessary inference and implication the ju-
dicial department of the government is com-
petent to determine whether a given law of the
United States is or is not enacted pursuant to
the Constitution, and to pronounce it valid or
void accordingly. Pollock v Farmers’ Loan &
T. Co. 157 US 429, 39 L ed 759, 15 § Ct
673.

For a relatively early, but truly classical dis-
cussion of the origin and scope of the Ameri-
can doctrine of constitutional law, treating the
question of the power of the courts to declare
laws unconstitutional see this article by James
B. Thayer, 7 Harvard L, Rev 129.

8. Marbury v Madison, 1 Cranch (US) 137,
2 L ed 60.

“The supremacy of the law requires that
where enacted Constitutions form the funda-
mental law there be some authority which
can pronounce whether the legislature itself
has or has not transgressed it in the passing of
some law, or whether a specific .\aw_ conflicts
with the superior law, the Constitation. If a.
separate body of men were gstab_\\shed to pro-
nounce upon the constitutionality of & law,
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o4 if a court has jurisdict] urt, that “in 1
§ 102 . s 1088 bccl;x:?r‘; t:,lhechcr an act, on which lt(l):l tco try sup,;emc °.° T e declat:‘f sxﬁ:ﬁ‘&:‘my legislative enactment §104 .
such actio? xs,nemnt power to dcf‘; T nforms £ the con:mn.mon_lo Xist. 5;,3;11 0 decide” (the court consisting JF’*‘.‘“ unless at least four ‘Eff t;w of the
cascil : " action depend® °7 4 right to mq:jm’c into the cong; :hnt certain act be held constitutional w;’l:rleu;iglcsx has been held t. : r]:dg_c;
ence © " have J y the initiative meth;' as they have \:.t-ll\ fied that it 18 so and where the other two whon y two of the judges arccsl:t"m
. T:; C0f 3 statute 2 opt* the Jegislature i the ordinary manner.1 "'t the opinion that it is invalid. And a statute has gamc‘pamd in the case are of
tionality s atutes ted bY declare an act of a legislatur at €ven though three of the five judges  been upheld under this 9
reference 105 rof 3 court 0 7 duty of the judicial d € or me ges considered the act to by amend-
e bass of the PO e province 27 y €Partmen tiona™ ¢ unconstitu-
ress et
e o e 0, — imiasion by satoe of sl of pracice
. o teat] sel wer to de ermine co. 3 4 .
squtional Jimitations- . udicial PO deteri nstitutionalit .
§ 102. — Exp wﬂs“‘f;i ssions inserted in the state constitutions t}, i cc{ to procch{al limitations, as where a lsza?\fx:tatc legislation may be sub-
In some states BY specific P te, the otherwise unlimited power of the em. pat, in a0 action in which the constitutionali e or rule of court requi
selves by the PeoPC thfititfior;al has been confined, limited, and mad:oum ;n q’ucstion and to which the state or a staten:ﬂ%‘g’ of state legislation is g::‘:rexsx ;
to declare sgagute: . Onsali cations. £ Ohio con§éltll;tlonal provision stsauth 2 partys the pa{tyh asserting unconStituﬁonalityerx’l ;%encyﬁ or employee is not i
jeet to 1eStriCL R e held nconstitutional and ¥OIb B the Supreme Coypy fn time (0 PETE ved 5 intervene.® A statutory Ly e attorney general
that “no 2% ¢ least all but one © the judges,” except rommey general be SCrvC and given an opportuni quirement that the at-
without the concurrence © ]s which has already held the law to be uncp apon iudgment proceeding in which a Statuzep :;mty to be heard in a declar ta
appcall'froxl a courstplzci“ﬁ cpecinsti‘“ﬁo"a] amendment, in reference to q“’:Sst:tu- be unconstitutional, has been held juris d’ic‘i;ogg??fe,}}or franchise is anegzdo?;
tional. more ate Court has said that It . . ut the Uni
reme Co rules of practice limiting judi nited States Su-
. ision, see. for example, S PrY it i i . imiting judici ..
nothing would be gained. It _wopolg :fu?: mﬂdhio o 010, 23 Tple: Suate v Chester, conStltutlox}al issues which, although weighty, fall Eh] cial determination of
mach the creatore of (S Constitutt™ ae the  2d 995 ps 426, 42 NE Ciples ordained by the Constitution, may be made gyt of the status of prin-
; err . oy L .
};g‘,’:f‘"g;;fgu,x:’é,‘i: O e Tribunesor  The effect of the Ohio provision there are weighty countervailing policies.!” subject to exceptions where
ephori? They are 28 apt t0 transhgress th_'-':sf makelgé possible fg; a statute to be rcg:rdég
powers as other mortals, But there exists as valid one_district, while at the 104 Exercise of power by nonjudici .
i 11 sed polities,  time it 18 invalid in h s same ' Yy judicial agen . adies
:h%?d,ynoih':e?c;x:p c‘::mzr%mb;uiﬁgss as- is cm;{e}l‘y cogit_:c!urala{lmma:;'o?ntic":tx:?‘g}y From the very nature of the America?xgsyg:x; ]‘;dlcm power as exclusive.
signed to them, must decide upon clashing in-  tricts (there Deing nine in all) in which j 13- H 1bin sarisdicti of governm s .
e e e o o I b e sopes 7o o B evclved on the Judiciry cachof the thice branches of
KD e ot U s Rt e < aken that s foon o g e bty i s whether the ac
pomp, and who, moreover, do not decide upon  able to give effect to its view that > bce'n d m hal’mony with the { acts
DD les in, the abstract, but upon e cteal uncenstitutional, the oo cour; st;gﬁce i All the Cpal_‘tmcms of the government are un N undamental law.!®
ot e e e i b s o wprene compelled 10 judge of the consiution for hemsthns o o oes o
vill not agal H 3 . M 3
tween e B ent, These are the judges— in T ieh the Cfns‘f}tugo‘x’;:l‘iftm"t?d by a case act under the obligations imposed in the instrument . du_t » in doing so, they
;g‘émggf;&w',; Ellingl':iamal ?3”’ l};g 215131 I held by the court of agp;htheA;t;tu: ointed out by it. When the judiciary has once sp 1; an_lill;‘thc order of time
: , error dismi 1 ,  tion: g ota- e R oken, i t! )
B o a4 s Cron. txo;n gf}il'ALR 1‘:5;, twrcl)s t(_it aertmentsharc held to be unauthorized or despétic e acts of the other
And see § 104, infra. o ex rel. Bryant ¥ Akron Metropoli- constt ution or the vested rights of the citi , in violation of the
s tan Park Dist. 281 US 74, 74 L ed 710, 50 binding® The final responsibili citizen, they cease to be operati
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gf]{dgth?quten v State, 24 Fla 335, § g?’
39; Sumter County v Allen, 193 Ga 171,
17’5E2d 567; Smith v Georgia Granite Corp,
176 Ga 634, 198 SE 772, 119 ALR 550; Carter
v Dominey, 157 Ga 167, 121 SE 236; State

‘ 6.
ﬁiﬁmn: 15 ALR 332, s 66 ALR 146

R
9. Annotation: 15 ALR 333, & 66 AL

1. Nielson v Gooding, 75 Idaho 36, 266
1466. ;’édresss;leState v Heitz, 72 Idaho 107, 238
. . 15 ALR 333, 5. 66 ALR p2d 439; Re Brainard, 55 Idaho 153, 39
mé Annotation: p2d 769; Sarlls v State, 201 Ind 88, 166 NE
" i Als 262, 102 S 270, 67 ALK TI& B, 51 NE 956, 9
1% Tayloi}{ Il)ggé” 12112 Wimberl): Chapel Winterrowd, 174 In s s
433, 40 A ;

. Smith v Stephens, 173 Ind 564, 91
lﬁg {565?: I?ee v Hoffran, 182 Iowa 1216, 166
NW 565; Schultz v Parker, 158 Iowa 42,
139 NW 173; Re Wimberly Chapel Baptist
Church, 170 Kan 684, 228 P2d 540; Preston
¢ Clements, 313 Ky 479, 232 SW2d 85; Stein
v Kentucky State Tax Com. 266 Ky 469,
99 SW2d 443; Warren v Norwood, 138 Me
180, 24 A2d 229; Payne v Graham, 118 Me
251, 107 A 709, 7 ALR 516; Tyler v Statet:
93 Md 309, 48 A 840; Bowe v Secretary 2°d
Commonwealth, 320 Mass 230, 69 gE d
115, 167 ALR 1447; Teagan Transp. 3:13'
Board of Assessors, 139 Mich 1, 102 wa H
Minnesota Baptist Convention V i};él-lss tl;rtz
e mited States v Hayman, 42 Academy, 246 Minn 46, 74 NW2d 285 5,
US 205, 96 L ed 232, 72§ Ct 263; United v One Oldsmobile Two-Door ml’Clin-
States y CIO, 335 US 106, 92 L ed 1849, 68  Minn 280, 35 Nw2d 525; State E):mnty o1
§ Ct 1349; Toomer v Witsell, 334 US 385, ton Falls Nursery Co. v Steele s
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Baptist Church, 170 Kan 684, 228 !})’231 23(1),
Bedlord & S H“'i%fs%”%f 5 <Ead 6261
ips, A
S,'ffﬁ : Cr;ndlgnd, 36 Utah 40{5, 104 P 2'85.
Determination of 2 constitutional question
is necessary and proper wherever it 18 es-
sential to the decision of the case, as where
the right of a party 18 fouqdcd .solely on &
statute, the validity of which is attacked.
Payne v Griffin (DC Ga) 51 F Supp 588,

12. Peters v Hobby, 349 US 331, 99 Led
1129, 75 § Ct 790; United States v Spector,
343 US 169, 96 L ed 863, 72 § Ct 591,
reh den 343 US 951, 96 L ed 1353, 72
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i1, 318
nnecessary decisions striking down statutes will be :a.vmdc':i-1
ut assume to pass upon constitutional questions unless p.roperhy

?40 and where a litigant has abandoned a question involving t f,

et m’l't of a statute, the question will not be decided by the court.
pefoT ueionalt gand, although it is not considered good practice for courts t0

haon grounds not urged by the parties or their counsel, yet a

(solve cwlfl?Ch much of the argument revolves around the intention of the

in

71 ALR 1190; Hart
427, 232 va';'l,”:;z;’ So 523; State ex rel.
Mo, 87 Mlsfs Mediation v Pige, 362 Mo
5878 rd od 75; Moler v Whisman, 243
suate 54 sW?Sw 335; Ordelheide v Modern
798 71, 147 5% Mo 203, 125 SW 1103;
o‘herh *slsom, 47 Mont 132, }31 g 31,
ot v N'iGS NY 89, 61 NE l‘i,i Iiopﬂe
Hch,vm!, 111 NY 1, 18 NE 892,27 o Sy
Repriems M0 phteigh, 217 N 3 SE2d
¥ hodes; I“CI“R 311; State v Lueders, ]
B 1o Bty BaeCLa SO
9 0 P ; -
8 497 NG 433, 99 Ty

the ot

its constitutionality, “to 3o declare and dis-
pose of any supposed conflict.”

13. Communist Party v Catherwood, 367
US 389, 6 L ed 2d 919, 81 S Ct 1465; M:&
Elroy v United States, 361 US 281, 4 L
2d 282, 80 S Ct 305; NAACP v Alabam&,.
357 US 449, 2 L, ed 2d 1488, 78 S Ct 1163;
Crowell v Benson, 285 US 22, 76 L ed 598,
52 S Ct 285; Bandini Petroleum Co. v Supe-
rior Ct. 284 US 8, 76 L ed 136, 52 S Ct 103,
78 ALR 826; Trade Mark Cases, 100 US
82, 25 L ed 550; Boyd v Alabama, 94 US

): Corp- ] NW2d 675; 645, 24 L ed 302; People v Perry, 212 Cal
si0M poproleum COTP. 066 ND 242,278 NW 186, 298 P 19, 76 ALR 1331; Re Johnson,
ﬁﬁﬁcvcwl’"o o Risell, 28 ND'265, 148 139’ Cal 532, 73 P 424; State ex rel. Atlantic

Pheeves & €O ¥ Fr e, 26 Okla 403, 109 Coast Line R. Co. v Board of Equalizers, 84
245 2 Threadgill v ;

v T Or 615, 205 P24 Fla 592, 94 So 681, 30 ALR 362; Miami
1’,“;’53; Suate "05,22,2555’ vs. Asso, v White, Coal Co. v Fox, 203 Ind 99, 176 NE 11,
149; Ore€9% "hr 4 572; Winslow v Fleischner

7
1590 9% ‘g P 101,

79 ALR 333; Sarlls v State, 201 Ind 88,
12 Q!n “(Pa) 4 Serg & R 401; McCullough
1

34 ALR 826; Bedford 166 NE 270, 67 ALR 718; State ex rel.

1 Anderson v Fadely, 180 Kan 652, 308 P2d
¢ Shill C 220, 19 SE 458; Sioux Falls  537; State v Wilson, 101 Kan 789, 168 P

Brown, 4. 75 SD 548, 70 NW2d 62; Haas 679; Payne v Graham, 118 Me 251, 107
,,Clcvelandém School Dist. 69 SD 303, 9 A 709, 7 ALR 516; Smith v Curran, 267
v Indelzl°617, Clark v Smith, 193 Tenn 194, Mich 413, 255 NW 276, 94 ALR 766; State
ﬂ‘g2§w2d’197? Tigner v First Nat. Bank, ex rel. Clinton Falls Nursery Co. v Steele
2

4 SW2d 85; Cravens v State,
153 Tex . 0755 122 SW 29 Sabre v
51 Tex ZrCo. 86Vt 347, 85 A 693; Bis-
Ruti2 Commonwealth, 199 Va §97, 100
“]lodvl' Fruth v Board of Affairs, 75 W Va
SE24 04 'SE 105; Re Zeimet's Estate, 259
56, 8 00 NW3d 924; Fristam v Sheridan,
zvﬁ"wyo 143, 206 P2d 741; Public Serv. Com.

Grimshaw, 49 Wyo 158, 53 P2d 1, 109
;.LR 534; State ex rel. Lee v Continental
0l Co. 48 Wyo 152, 43 P2d 686.

«There is no occasion to consider . . .
constitutional questions unless their answers
are indispensable to the disposition of the
cause before us.” Stefanelli v Minard, 342
US 117, 96 L ed 138, 72 S Gt 118,

It is the established policy of the United

ALR 1190; Milton Dairy Co.

Wis 1, 125 NW 99,

County, 181 Minn 427, 232 NW 737, 71
v Great
Northern R. Co. 124 Minn 239, 144 NW
764; State ex rel. Powell v State Bank, 90
Mont 539, 4 P2d 717, 80 ALR 1494; State
ex rel. Davies v White, 36 Nev 334, 136 P
110; Copp v Henniker, 55 NH 179; Reeves
& Co. v Russell, 28 ND 265, 148 NW 654;
Winslow v Fleischner, 112 Or 23, 228 P
101, 34 ALR 826; Bedford v Schilling, 4
Serg & R (Pa) 401; Narragansett Electric
Lighting Co. v Sabre, 51 RI 37, 150 A 756,
70 ALR 46; State v Phillips, 193 SC 273,
8 SE2d 626; Ex parte Sepulveda, 108 Tex
Crim 533, 2 SW2d 445; Benz v Kremer, 142

A constitutional question does not arise

States Supreme Court ‘“not [to] go beyond merely because it is raised and a decision

the constitutional issues necessarily raised by
the record.” Solesbee v Balkcom, 339 US
9,94 L ed 604, 70 S Ct 457, reh den 339
US 926, 94 L ed 1348, 70 S Ct 618,

The question of the constitutionality of
an act of Congress may be considered by
the Supreme Court of the United States only
when the justification for some direct injury
suffered or threatened, presenting a justiciable
isue, is made to rest upon it. Massachusetts
;lgellon, 262 US 447, 67 L ed 1078, 43
S J:) l';:)197. Compare State ex rel. Bland v

federal or state constitution.

County, 68 ND 242, 278 NW 243,
14. § 115, infra.

thereon sought; a party who assails the valid-
ity of a statute on constitutional grounds must
show that a decision of the constitutional ques-
tion is necessary in order to protect him in the
enjoyment of rights guaranteed to him by the

Tooz v State,
76 ND 599, 38 NW2d 285; Murie v Cavalier

15. Shohoney v Quiney, 0. & K. C. R. Co.
. , 244 Ala 269, .13 So 2d 161, in which 231 Mo 131, 132 SW 1059, 1912A 1143,
dmycourt stated that it believes it to be its

3 error dismd 223 US 705, 56 L ed
> where an inspection of an act indicates S Ct 517, 621, 12
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16 Am- _ym Ju* he issues raised in order to decide momentous
AL LAW Jur A 16 " will not ° b;’ézngo;tained within the framework of the pleadings
~T1TUTION' grawn_in question and ey, ne f"“g(s,nal qucyzﬁzscase.“ And in every case in which an act is declared
ON> is 412" "gupreme Court of ¢ titut jence 7 courts must be able to point out the specific pro-
¢ L of Coﬂé'_rcjised. f::uctifn of the statute hiz c‘:“t ¢ C‘Clgnstitutlo‘,‘alt’i;::cwhich is violated by the statute which is stricken
114 oo of ”".“‘t.'o"“““" (;:fr a cm.‘(;idcd.“ 00 be ‘"E the coﬂft gi milarly, they will view statutes whose constitutionality
$ validity " onstits oo whet e aY determine a Yaon O ovalid. : scope, if decision of the constitutional question
the of ertat® . mat rts may Ques. Vish s cstrlctcd pe, . . q .
whet, ¢ dnu'?l‘l frst &€ quc'tl"{‘ s t cm}iough it is not absolue| P A e of r¢ ded.* And the courts will decline as a rule to decide
if 2 rlSmtd ;.l which h c]c jurfid‘ct:,ﬂtllt ’,aIF volved in the suit and yh, 0 ﬁcby < ave! rovision of a statute is unconstitutional where they are
U;’l'; ble P . in 5;"1‘1“ D e i it o tance’” And where on o ‘hi a pa “C“latri}z such provision should in fact be invalid, it may be
[Jlon he uztl;lccr i z:t}:F:t;l f the fo 1{ ublicf Tstatc statute x]xlnder which whcg‘: inion I:Zm aining provisions of a statute, the validity of which alone
<0 X .
tion 9 (;0 the di P(;l,;nn i Or;itruf“ n gonstit““o"’ andI}N ,:r; tshte Proper of ie g from thc{ore the court.
pecesat® 0 he QUC 0 a O pogeral COTE qoubt, the Lmitec wtates gy sever€C ily be o
tlement nds UPS ) e the rave % o and will not undertag, ne «h which we are 1. State v Birmingham S. R. Co. 182 Ala
sett €8 case P o vioHT atter itution e olice, Wit 475, 62 So 77; Ex parte Owens, 148 Ala
arty’s pe held s a Constitt % "1 cks the power to g; ers Of P , ; p: ,
PP it 50 e statut€, 7 Con on which it 8ive ple POWE 4 » forced an 402, 42 So 676; Anderson v Ocala, 67 Fla
plain’> jof o ! «© decis! t ﬁt’:c concerne tate cOUTtS have en art only 204, 64 So 775; Jacksonville v Bowden, 67
comstrts il 1€ 7 ¢ constrd v . BTt ere the 240 “pased on one PRIt 9N Fla'181, 64 So 769; Durand v Dysen, 271 T
preme (,uu;r,c questiy ision of constitutional issyeg wilx:?’"mve ot:z ethe Supreme (l::our;o:stittu? 382, 111 NE 143; Lawrence E. Tierney Coal
o decid? e wer” . on and decist hat it rio: i ad® state stAtEL sing on tac hat Co. v Smith (Lawrence E. Tierney Coal Co.
definitive " vestigation 2% 7o announced that it rigiqyy of 2 5 sates 0 Pilre must consider that T ) 180 Ky 815, 203 SW 731, 4 ALR
. ing bread nited Stat f onStituthI‘lal law broader un ity o tute as complete In 1585 540 Bowerman v Sheehan, 242 Mich 95, 219
imiting e LD of C T donality ¥ e sta ossible unconstitu ; » : o
4. L rt late 2 TWC O <o to be applied. Thi tion % o4 any P “Bradle NW 69, 61 ALR 859; Lommen v Minneapolis
The Seprem® P ecer 10 fOrT i which 3t 39 o P unafiectlylf portions. AT 3 far  Gaslight Co. 65 Minn 196, 68 NW 53; Cleve-
dheres © the mb\‘ he e fa - comss. 113 US 33, 28 L «d 899 ‘i"na}'tyezc. v wisi%nsg% L‘;’g 1154, 62 S Ct lsand v Wati:rtl?wn, 222V31Y 128’1211D8 %‘19% 5?&;
is e uired D} s Emigfa";;, State ex rel. Wolyn v Apalachicols Locd Bd. 315 Us 740, N?z‘!«t’eg%xs rg.Afﬁg%grl. etz, N,
than g urt ¢ A‘}PP::F 55Cté ’g] Fla 394, 88 So 310; Bickett v tions .4 inquire into the N e %03 AR ’2&3“8 County v1 Iix_(og,
g that 3 PO Lipusional ST NUR. B0 6 ission, 177 NG 433, 99 sg will ordinarl'y the ex- s w ; State ex rel. Linde
geerminin Sl ol 3 0% noncomstite  gpee’ Tax GOl 599, 38 NWaq A court B of a statute only to the Xy Pacard, 35 ND 298, 160 NW 150; Rio
fad e was decided i properly B0y 4155 Too% U Ross, 39 ND 372, 167 NW 365, arstor2l e case before it, and Wil - Grande Lumber Co. v Darke, 50 Utah 114,
ional question ® il e ground 0% oo 285; rel, Linde v Taylor, 33 ND 76, 156 et T jate a rule broader tha ion 167 P 241; Lawrence University v Outagamie
pave sered 38 80T which 3% Tl ment  State o T ot Jorm ¥ e precise situation in auEstion:  County, 150 Wis 244, 136 NW 619, 2 ALR
to dispese o 1 5L sacate the NW 30 e Court will decide the consti. cstt? pealers Transport Oo. 412 1 /00 465; Zancanelli v Central Coal & Coke Co.
’id"‘dcfun of Appealt A7C 0o tional issue, The ‘Sup:; only those provisions of a town Gg’? NE2d 124, cert den 3 s 25 Wyo 511, 173 P 983.
:,o{i;lh{egrdecuion of g:x:ide Ol constiruuonae] turgfz‘:ﬂnlé? which are sought to be enforced 1
. 0t orai 3

will n T'mken-DCUOit
v 11
e, NS Moter e 128,675 Ct 3
0. Ja

' ieht v Vin
3§ Ct 338 W"nght v
ftofi:s?’ 7nut Bank. 300 US 440, 81 L
736, 57 § Ce 536, 112 ALR

concerning validity, see § 146, infra.

Kennedy, 207 NY 533, 101 NE
4-:21, goeor:'neisvv ;‘:nl; Co. 147 Wis 327, 133
NW 209.

18, Thompson
364.

Generally, as to decisions of state statutory
questions by federal courts, see Courts (Ist

ed §121).

/jlmann v United States, 350 US 422,

1455; Crowell
Benson, 285 US 22, 76 L ed 598, 52' S Ct 285.
As to construing 3 statute t0 avoid a doubt

v Consolidated Gas Utilities
Corp. 300 US 55, 81 L ed 510, 57 8 Ct

0 it. Goldblatt v Hemp-
- ifuglezscsmué’eggﬁ 8L ed 2d 130, 82 § Ct.

93;1.0 constitutional question will be decided

) : to the particular facts
100k 7381 Us 928, 100 L eg41,457‘ 855 except with reference
12l

;b it is to be applied.
ton 10 which ¥ ¥ Labor v McAdory, 325 US 450,
ed 4o0Rd1725,65 S Ct 1384. )
. The United States Supreme Court in deal-
ing with constitutional questions will m()it go
beyond the limits of what is require . by
the exigencies of the case 1n hand. Hauenstemn
v Lynham, 100 US 483, 25 L ed 628.

uclid v Ambler Realty Co. 272 US 365,
7lIiEed 303, 47 § Ct 114, _54. A_LR 10131
Justice Sutherland said: “This 18 m_ar:cort
2ance with the traditional policy of this c_o\;]r 2
In the realm of constitutional law, especia y;
this court has perceived the embarrassmertlo
which is likely to result from an attempt
formulate rules or decide questions b;yt‘;lﬂas
the necessities of the immediate 1ssue. td as
preferred to follow the method of a gracu

18. United States v Raines, 362 US 17, 4 approach to the general by a systematically

L ed 2d 524, 80 § Ct 519; Alabama State

Federation of Labor v McAdory, 325 US 450
89 L ed 1725, 65 § Ct 1384; Tennessee Pub.
[(‘chdv”Amcnmn Nat. Bank, 299 US 18, 81
Ledls 375 Ct 85; Arizona v California, 283
s VQ%, 5 Led 1545150 522; Cincin-
o m.&;r, 281 US 439, 14 L od 950, 50 §

; Liverpool, N

LY. & PS5 Coy

guarded application and extension of co:t:::;
tutional principles to particular cases, as A
arise, rather than by out—of-_hand attcmx:c’
to establish general rules to which future Czit
must be fitted. This process applies V_Vm
peculiar force to the solution of ‘l""uf .
arising under the due process clause €/
Constitution as applied to the exercis¢

@1, 735 Ct-“' ine the validity of a stat-

A“’l" rti:ﬂt]hietﬁ;nm of the facts before it,
ul% onﬂ?l' not go out of its way to test the
0 Yion of a law under every cpncewablc
°tr:f dircumstances, and hence will not de-
i:rminc whether a statute making it an offense
for an employer of both males and females
in the manufacture or production of any
atticle to pay females a lower wage for the
ame work than is paid to males is unconsti-
tutional as imposing an obligation on em-
poyees of male and female help which is not
placed on competitors employing female help
oly, where it does not appear that there are
sich. General Motors Corp. v Read, 294
Mich 538, 293 NW 751, 130 ALR 429.

20. Koremats H
1 80T o 0e gy nited States, 323 US

194, 65 S Ct 193, reh den 324
US 885, 89 L, ed 1435, 65 S Ct 674:

Sralte, 76 ND 599, 38 NW2d 285. 74; Tooz v
tis the

the practice of the Supreme Court of
;hrtcol!ngted_ States not to formulate Oau ru(l)e
d thl::mtungnal law broader than is required
Came, l\erIflos\fi facts presented in the record.
m, B8 cL 24sézlma, 368 US 157, 7 L ed 24
determin; PP
atyte ‘ﬁgmlc;\:lng the constitutionality of a

tigh irts must !
vg\ﬁ‘s 2tually jnvolyed, deal only with the

rxini Guaranty T
hog 305 US 19,83 1, o 16, 50 8 ey
% § 111, supra, ’ .

2. § 147, infra,

3. Champlin Ref. Co. v Corp. Com. 286
US 210, 76 L ed 1062, 52 S Ct 559, 86 ALR
403; Shevlin-Carpenter Co. v Minnesota, 218
US 57, 54 L ed 930, 30 S Ct 663; United
States ex rel. Atty. Gen. v Delaware & H.
Co. 213 US 366, 53 L ed 836, 29 S Ct 527;
Gatewood v North Carolina, 203 US 531, 51
L ed 305, 27 S Ct 167; Presser v 1llinois,
116 US 252, 29 L ed 615, 6 S Ct 580; Gherna
v State, 16 Ariz 344, 146 P 494; Woods v
Carl, 75 Ark 328, 87 SW 621, afid 203 US
358, 51 L ed 219, 27 S Ct 99; Ft. Smith v
Scruggs, 70 Ark 549, 69 SW 679; Ex parte
Schuler, 167 Cal 282, 139 P 685; Re Spencer,
149 Cal 396, 86 P 896; Ex parte Gerino, 143
Cal 412, 77 P 166; State v Stoddard, 126
Conn 623, 13 A2d 586; State v Kievman, 116
Conn 458, 165 A 601, 88 ALR 962; Wooten
v State, 24 Fla 335, 5 So 39; People ex rel.
Patterson v Long, 297 Tl 194, 130 NE 515;
Springfield Gas & E. Co. v Springfield, 292
IIl 236, 126 NE 739, 18 ALR 929, afid 257
US 66, 66 L ed 131, 42 S Ct 24; Chicago,
B. & Q. R. Co. v Jones, 149 Il 361, 37 NE
247, error dismd (US) 41 L ed 1184, 17 S Ct
992; Pittsburgh, C. C. & St. L. R. Co. v
State, 180 Ind 245, 102 NE 25; Hammer v
State, 173 Ind 199, 89 NE 850; State v Robb,
100 N!e 180, 60 A 874; Commonwealth v
Anselvich, 186 Mass 376, 71 NE 790; Com-
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am Jur : ; .
W 16 Am Jur 2 16M d exhaust the rcmc'dlcs which may have been p.rowdcd for_ the
NAL LA . tll"i‘y an nrcaSO""‘blc and improper ordc.rs, }')cfore he will be permitted
. 10 cision sustaining the ¢, o' tion of ““Ck in the courts on the constitutionality of the statute® He
/ CONS s that 2 ‘dcity against subsequeng a{ (of;‘m, an };“ 'Constillltionﬂl issue in a proper manner.?
s it (O!lzwof its vacll'u Je the court from Subse. ww raise t cnuinc issue of fﬂ?t must be resolved before the constitutionality
§115 ing P For df‘:;;vé not Pr e it is ﬂssaflkd Jupon othe, Mwhere 3 8 he decided, it has been held that a decision regarding the
the fofE" tute xsds ané ceution? “hc ationale © ;u s of pra.. lcgisl;.monl_t of legislation will not be made on a motion for summary judg-
ity of 2 o grou® nco . pands ¢ Jetermination of constitugjg " of gutional! yrscl)’ where a decision as to the constitutionality of legisiation
gitution® dlﬂ" ch swtu!n the ott:; Court’s ticular statute has alreag cO";t_. Conve | fin ding on a genuine issue of fact, it has been held that such
md:” ‘kdnm;guﬂds" states SuP:crc (1) 2 nty of its intended alpghcaﬁ%s n:)ccs not invo'll\icbc made on motion for summary judgment?
ently ¢ ; 0 . ceuts i )
q‘-‘r:sli‘“."-om],hc Ummjjxsn opear ‘:hc v at}cn Jed to snllzndcaasscsv?tlv,; on the d decision Wlto raise a constxtutlona! question may be waived by failure to
fiee “";':?fzu! ﬂ’:s’;mdonﬂl "i1t was 10 r;“{raaion Oftt :he Suprem:s (;’l'lg. 3 The rxg?;t objection to the invasion of a constitutional right!® Courts
ality © Jored UNOT i that g te comes 0 i i oont e timeY
been dccinm{“i Ay bc,cumsf ces i ate 8 uhm an qtherWI:Sc valid prq. mak fexas, 177 US 442, 44 é‘ ed Co}:n. 177 x;}:c 433, 99 SE 415; State ex rel.
and it €8 itous T or (2) 2 "court 35, invalid one; or (3) ¢, carter ¥ 0P Western & A. R. Co. v Iohnson v Baker, 74 ND 244, 51 NW2d 355;
- of for covers O Vgate with Iv to disc 6. s Ct P 58 SE 426; Willough-  State ex rel. Stutsman v Light, 68 ND 513,
asis of 17 4 by 2 d up fidently ern th, 20 561, 1 ; i
b designt nced bY. ply tied U2 able con 11 unl " at 839, 72 Ga '78 Kan 62, 283 P2d 281 NW 777; State ex rel. Linde v Taylor,
ipally h'ti)’ p nou in tricd I ink itsel 2o stand at all unless 1t Could Michaewl”oughby, | Benefit Health & Acci. 33 ND 76, 156 NW 561, error dismd 245
oncluSHE plication  iably t Tyegislation by Vowen v Muthay ;7504 706, app dismd  US 627, 62 L ed 518, 38’S Ct 60; Winslow
vision © can ired its 1€ 428; 171 Kan 4 1 °ed 637, 72 8 Ct 560; v Fleischner, 112 Or 23, 228 P 101, 3¢ ALR
SupremC 14 pot Y pucanon- ASS0 16 937, 96 O. & K. C. R. Co. 826; State ex rel. Taylor v Lord, 28 Or 498,
ot VALDITY 2 Ly v Quincy, 1059, error dismd 43 P 471; Sabre v Rutland R. Co. 86 Vi
Congr®’ nd in it NSTITUTIONAL VAL shohor®¥ 131" 132 SVg’ 621, 32 S Ct 517; 347, 85 A 693.
validly £STIONS o Co G QUES‘I’IONS gg; S 705’h 5IfgeL Izc, v A’Jlen, 140 Mont . The court will avoid volunteering an opin-
RAISING Qu \ER OF RAISIN Union Intcrcda 492’. State ex rel. Powell v ion on any question involving the construc-
B MaN o7, 370 P290 Mont 539, 4 P2d 717, 80  tion of the Constitution, where the case itself
1. Toes, PLACE, . Swate Bank', Salley v McCoy, 186 SC 1, 195 does not bring the question directly before
act of the legislature or of an ALR3§494’ . it and make it the duty of the court to decide
an 2 ilabl E 132 . soh be forfeited by upon it.
erally nvaded BY %2 "ot the earliest available op. titational right may
115. Gcll . hts are 1 b'CCnon al A constt .
ose Th the ob]
rson wh t It SC

Charles River Bridge v Warren
: e imely assertion of the Bridge, 11 Pet (US) 420, 9 L ed 773.
the failure th tribunal having jurisdiction It is the rule of the courts, both state and
right before it. Yakus v United States, 321  federal, not to decide constitutional questions
0 dctermé’éeL ‘ed 834, 64 S Ct 660. until the necessity for such decision arises in
US 414,. lNaterally to attack the constitu- the record before the court. Baker v Grice,
The r]g}}t co“aatutc may be lost by failure 169 US 284, 42 1, ed 748, 18 S Ct 323.
tionality 'z ?‘u validity when the opportunity The question whether a state statute giv-
to ObJeCtteg and interposing instead an ob- ing a lien upon a vessel, enforceable in a
8 p.rCSCl':)n the merits in proceedings under state court, for materials and supplies fur-
jectioh wte.  Phillips v Kankakee Reclamation  nished on the credit of the vessel, is an un-
g‘: 51“;8 Ind 31, 98 NE 804. constitutional infringement upon the exclu-
A constitutional question should be lodged sive admiralty jurisdiction of the federal courts
< the case at the earliest moment that good of liens of a maritime character, is not open
";c; d?ng and orderly procedure will admit un- in a case in which no maritime lien is as-
gcr the circumstances, and must th;reafter gﬂein'{‘he Wl}pnebag;: I(INQ(‘:mi; ;lg)fsan‘ljps-
kept alive by appropriate steps; otherwise 0. v LielLaney Iorge ron Co.
b oi'be waived. - Kenmike Theatre, Inc. v 354, 51 L ed 836, 27 S Gt 509.
Moving Picture Operators, etc. 139 Conn Constitutional questions may come to the
95, 90 A2d 881; Crescent Planing Mill Co. United States Supreme Court from a state
;Oaduellex;f (Iz\gz) lv1[17 :W2?2§§7,15§88%% court only if properly raised in the state court.
, tran o App s
193.

Hague v C. 1. O, 307 US 496, 83 L ed 1423,
59 S Ct 954,

. f. Co. v Corporation Com. 286
oL, Bask, 21 Pick gga;v;:,‘m,é‘ [ ed 1062, 52 S Ct 559, 86 ALR
& M. Bank o 663 »
Farmers 102 Miss D25 453 L
”"’"""’d; Jackson v S5 ok, 77, A railroad company xt:r:’:erc:;‘ii nfg; ‘;:012&:!03-
59 S0 873 w:l;hu:nt;" “’, Lydy, 263 y I';ous: the provision of:azszhlilch go into the shop
209; Greene SOV "l Abelman ¥ PR mmodel caboose CAF% Mot b e validity of sec.
172'SW 3765 031 “aop P 4225 SBE Yyorris  for sepairs cannio zgte attempting to confer
€0 ot Nw 883; Collins DI Py ion of the statule 2 commission, the
57ND1;10£C. Corp, Com- )1[5;”.0“ ld: ¥ Rau, powers upo? t}l:i:;hr:re not mecessary to the
oF "1231‘80 ALR 36 vglc{orton, 22 provisions OF Wi " cause and are separable
7ag 27, 84 A 902; Newpoy Thompson v determination o der which the prosecu-
196, 47 A 31%; sate o o 505".“‘51"3“ v from the ;ecnoné uri’istsburgh C. C. & St
Ramp, 194 Tenn 121,183 SW 5G4 B30, ion is conducted.  BURUIRS: 0 N 25.
Boven & C0- B3 MR "1h 126 NW LR Co v Stk T L ower district stat-
MeDermatt « S0, nds 228 US 115, o A provision ¢ % P districts from acquiring
88, revd on other ém431_ Milwaukee Iq- ute [orbidd.mg power ) is s olied by plants
L ed 734 313 sMﬂ:uu.kee’ County, 40 Wi plants within mun}CIga Sltt;?es fgr one year im-
gg‘.;tml el i Wﬁed ':1’v o :I'J ?;tethe passage of the statute
¥ 7 tatute which i8  mediately prio isions of the
ek s Crry S e pale om0, UL Do e oo
i : ider the constitu-  statute s0 as to P R idering the
sell the court will 20f K0 erf i i lity without const
s pali the statute its constitutional u th from
hah:'zcdh“:ndnol:u;e:cefs?r‘il;;min:vo?vcd. Tooz v entire statute, this resulft be‘"{ff}ﬁ;ﬁﬂ‘iive his.
State, 76 ND 599, 38 NW2d 285. the statute itelf and from its legislative b
o on's rights are directly in- tory, where the th‘bm"']y D are and lifted
vomﬁo:mpe‘:;ﬁn;mtpine inquiry into con- :ideredhse%aziatez I:t;ly"etl;tea t‘el%';s lature aced s'eﬁ-
stitutional questions which are separable from fmfll)ll t i bac Zn O e cof, being adopted with-
the isue then before them until they are arably at tne o State v Co nsumers Pub.
met upon the proposition ?t issue dllfrectly, un- ;l“ a Dﬁg:ttl‘ﬁ ;%Iec'b 253, 10 NW2 d 784, 1 52
less the unconstitutional feature, if it exists, Power List. 3

7. Atk Fuel Oil Co. sl Practice Aids.—Pleading unconstitutionality
Us 157?n15;32! Lu:d 1123%051;’ é‘ oaxtsxaér%az, :igg of statutes. 1 AM Jur Pr & Pr Forms 1:46.
den 304 US 589, 82 L ed 1549, 58 S Ct 1044 -— Allegations of unconstitutionality of stat-
Champlin Ref. Co. v Corporation Com. 286 Wtes. 6 AM Jur PL & Pr Forums 6:316-6:327,
2)5321;1) 76 L ed 1062, 52 S Ct 559, 86 ALR

Pk 62 As to the necessity of notice to the At-
int v St
55 1 ed 390, 3(;n§ racy Co. 220 US 107,

torney General in cases involving constitu-
0 Ala 289 102 o (it 342; Tayloe v Davis, tional questions, see § 101, supra.
s 0 433, 40 ALR 1052; Ash- .
is of such character as to render the entire act  ALR 480. m m ssramfel‘ Co. v State Tax Com. 247 ;(y 8. Annotation: 83 ALR2d 840, § 4.
;3?'?23%622" Grabrinski, 33 Wash 2d 603, 4. Grasse v Dealer’s Transport Co. 412 » 96 SW2d 691, 87 AL

Cli
179 106 NBod 124, cert den 344 Us 837, 97 'nton Falls N,
A necesity for passing on the constitution 7, ed 651,73 S Ct 47
ality of provisions of a satute other than !
those directly involved in the suit does not
;‘:“ where such provisions are separable. L ed 2d 524, 80 S Ct 519.

R 534; State ex rel. g, Apd 1

m 427, 939 puy ge § Steele County, 181 NW?; 5?;?023&5;{2303%11'71 Neb 741, 107
X B NW 737, 71 ALR 1190; State Annotation: 83 ALR2d 839 §2
. . us 17, 4 %7 v State Bank, 90 Mont 539, 4 : » 3 %

5. United States v Raines, 362 7, 80 ALR

1494; Bickett v State Tax 10, § 132, infra.
(6 Am Jur 24} —2¢
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The court will not presume to pass upon 1. Prentis v Atlantic Coast Line Co. 42

consitutional questions not duly raised and  US 210, 53 L ed 150, 29 S Ct 67-
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may be raised in extraordinary proceedings. Although

ity & T Sarts hold that t.hc gonstitu\ionality of a statute or ordinance is
1io"* ¢ the € bject of investigation on habeas corpuy, the weight of author-

O S

me yer SU
sDOI a *’Mmc effect tha
is 1 " ihe statute U

t a court in such proccedings may inquire into the
nder which the petitioner has been convicted and

ity o nd if it proves to be invalid, may discharge him.?
5 a . . .
\:ntenccd,d mus procccdmgs the courts are not in accord in regard to the
5 a
ande

o T to when the constitutionality of a statute may be raised.

It is

q pestion ‘;‘Sc]d (hat the rclator may attack the validity of a statute relied on

ndent as excusing him from the performance of a duty. The
0

A rall held not to be able to raise the validity of legislation
l:éptoﬂdcn ljsg;rrlgcccc{ings if the act sought to be required to be done by
andam

ma ministcfial or if he is a subordinate whose superior should raise the

pestions roceedings it is a g.er.\c‘ral ru'le that where the validity of
q ) Prohlpxt;(:“,o% ed, a writ of prohibition will not be granted in advance
is

1!

egislation *o - ton in the 'gnfcrior court where the question is presented, when
2, determ dy by appeal is afforded, even though the higher court may, when
: e

Jain 1™

g it, hold that the statut i is 1 id.
ap 1ucsti0n is prcsented to 1t, ute or ordinance is invalid
h

ever, the remedy by appeal is inadequate, prohibition lies to re-
Where; Owsecu,ﬁon under a void statute, notwithstanding it is necessary to
strain @ tl:: constitutionality of the statute in the prohibition proceedings.*

ight t0 attack the constitutionality of statutes in quo warranto pro-
The 1

(dings follows 1O definite rule.’
ce

1 16. Pleading-

should not voluntarily pass upon constitutional questions which

Courts aised by the pleadings.® Although unconstitutionality need not be

are noé :Nith any greater definiteness or certainty than other issues,’ a party

}llf)ﬁ; by proper averments, bring himself within the scope of the act and
Si )

arow the feature of it which would injure him?

As to how such an issue

nould be pleaded, there are many authorities which state that the constitu-
iionality of a law will not be considered unless the point is specially pleaded,?

2, See Hapeas Corpus (lst ed §§ 29, 30).

3. See Manpamus (lst ed §§ 81 et seq.).

As to when officers may question validity
of a statute, see § 128, infra.

4, See PromBrrion (1st ed § 32).

5, See Quo WARRANTO.

56. Henderson v Antonacci (Fla) 62 So 2d

The courts will not go beyond the issues
rieed in order to decide constitutional ques-
tions not_contained within the framework of
the pleadings or the evidence in the case.
Lorcmatsu v United States, 323 US 214, 89

ngcd 194, 65 S Ct 193, reh den 324 US 885,
7. Owe,

Led 1435, 65 § Gt 674.

n v Mutual Benefit Health & Acci.
Q;Zohlsn Kan 457, 233 P2d 706, app dismd
Intercha?,“’ .‘136 L ed 697, 72 S Ct 560; Union
R 49, 8¢, Inc. v Allen, 140 Mont 227, 370

8. A complaint in a suit to enjoin the en-

forcement of a regulation is not rendered
sufficient by allegations which are merely
general conclusions of law or fact, but must
set forth the facts relied upon to rebut the
presumption of constitutionality. Pacific
States Box & Basket Co. v White, 296 US
176, 80 L ed 138, 56 S Ct 159, 101 ALR
853; State ex rel. Kenosha Auto Transport
Corp. v Flanigan, 349 Mo 54, 159 SW2d 598.

The particular provision of the constitution
alleged to be violated must be pointed out,
and it is not enough to set out constitutional
provisions and assert that rights have been
violated, but the facts constituting the viola-
tion must be set out. State ex rel. Kenosha
Auto Transport Corp. v Flanigan, supra.

A constitutional question raised by a mo-
tion is not entitled to consideration where
the motion does not specify the provision of
the constitution alleged to have been violated.
Brown v Waldman (RI) 177 A2d 179.

9. Pacific States Box & Basket Co. v White,
307
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In: (cr::)wiu 1ot pass upon the qucm(lm o{
the uncomtitutionzli(y of an act of _the e’gu.
Jature unless the party raising the issue p:f
cifically designates the particular Pon‘l:lnx
the constitution which he claims is viola d
by the legislative act; it 1§ necessary 1o &r
tieularize to the fullest extent pomblc'., £-
ham v Robinson, 57 RI 1, 186 A 832

10. Almond v Day, 197 Va 419, 89 SEM
851; AdTil:xnl vijchmond, 98 Va 91, 34 SE
967.

11. Beauvoir Club v State, 148 Ala 643, 42
So 1040; Hoxie v New York, N. H. & H. R,
Co. 82 Conn 352, 73 A 754 Christy v Elliote,
216 11 31, 74 NE 1035; Chicago & N. W. R.
Co. v Fachman (lowa) 125 NW2d 210; Owen
v Mutual Benefit Health & Acci. Amo. 171
Kan 457, 233 P2d 706, app dismd 342 US
937, 96 L ed 697, 72 8 Ct 560; State v
Hales, 256 NC 27, 122 SE2d 768, 90 ALR2d
804; Adkins v Richmond, 98 Va 9, 34 SE
967; State ex rel. Weeks v Wisconsin State
?g;rd of Examiners, 252 Wi 32, 30 Nwad

Annotation: 71 ALR 1194,

12. State ex rel, Clinton Fall
y, Sesle Counry 18] Minn 4’2;{"?5? N"&‘
j r&ﬂL:szu“;?rm Ocean Acci. & G, Corp
ALk e 244 W 286, 12 Nwog 129, 193
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unconstitutional is to be testeq
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w ."“?,-Cg]:td"f such matters as are subject of
mn

alidity of legislation by admis.
fd" élc'lck::pt in mind that the constitu-

rule that a demurrer to a

;Ii-t}i‘:n g:;:::rltxl all mate{ial allegations there-

;’f has been held inapplicable to preclude an

attack by demurrer upon the constitutionality

of a statute upon which the action is based.

State ex rel. Whetsel v Wood, 207 Okla 193,
248 P2d 612, 3% ALR2d 1321,

ie v New York, N. H. & H. R. Co.
a;’égzm;sz 73 A 754. But see Wright v
Ceorgia, 373 LS 284, 10 L ed 2d 349, 835 Ct
1240, in which the court ulq that under
Georgia law, the constitutionality of a stat-
ute may be attacked by demurrer; the de-
fendant is required to set up the ground of
his attack with particularity in the demurrer.

14. Annotation: 71 ALR 1194-1196.

18. McSween v State Live Stock Sanitary
Bd. 97 Fla 750, 122 So 239, 65 ALR 508.

The question of the constitutionality of '
public law, such as the Illinois Employees
Compensation Act, cannot be determined
simply on the pleadings, on demurrer to "i
pleading alleging that the bill for the act an
the amendments thereto were not pnnted
as required by the constitution, before voit
on the final passage, and purporting (0 set
out all the entries and proceedings concert
ing the bill shown by the senate and hous
journals, but the court should require p“’::
of each step taken by the lcxi!h“""-.bdoh,
pasing on the demurrer, or should strike t°
demurrer from the files and reawr® =
joinder of issue, Nakwosas v Western Pape
Steck Co. 260 Tl 172, 102 NE 1041. I
At to judicial notice, see §§ 135, 156, inlth:
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. ),,C.C.&St.t..a_c‘.Lv
s‘u‘l;,PllgO’br;s 345, 102 NE 25.

17. Nakwosas v Western Paper Stock Co.
250 0 172, 102 NE 1041.

. Chicago & G. T. R. Co. v Wellman, 143
Ul!i. 339, 36 L «d 176, 12 S Ct 400.

Constitutional questions will not be passed
on in a friendly or Retitious suit, of on waiver
o other than constitutional questians involved,
o on the admiuiens of a diustrct attorney,
or on an agreed statement of facts.  Green-
ville County Fair Aso. v Christenberry, 198
SC 338, 17 SE2d 857,

19. Adanu v Clark, 36 Colo 63, 85 P 642;
E Fougera & Co. v New York, 224 NY 269,
120 NE 612, 1 ALR 1467; Siate ex rel. Wel-
don v Thumasen, 142 Tean $27, 221 SW 491.
Annotation: 92 ALR 607, 668,

In the determinati

L nation whether 3 statute

:i:‘lud by teason of baving been duly sub-

el 10 8 peferendum vote of the prople,
b Yy stipulations of

official action taken in con.

nection  th, R
S0P v Suate, 14 Aria

CONSTITUTIONAL LAW

e thal

ciple nbc rcdicated on an 2 diecion.
n

‘ci:lcl]are a statute to

§118

. or for private part.icS.“ This question affects the rights of the
for 2 J9Y 77 well as the rights of parties to a particular proceeding.
lic 8 o courts should be careful not to declare legislative acts uncon-

P‘; p this rezioagree d and general statements and without the fullest disclosure

nerally been held that stipulations that particular statutes of
lid, as well as stipulations as to the steps taken in the passing
stipulations as to their construction, which in effect amount
tutes of invalidity, are without binding effect.!?

And the courts

efused to allow litigams,_ cither specifically or by admissive
pave €© w0 agree privately as to the constitutionality of statutes. This prin-

condU; * been exprcSSCd in the rule thato a judgment of invalidity of a statute
s

In other words, the court will not

be unconstitutional because facts showing its unconstitu-

€ re alleged in the pleading of onc party and admitted by the other.}

onality 2 not admit the invalidity of a law by a failure to deny an allega-

A party SO0 ‘not constitutionally enacted.!

‘ cannot stipulate as to the interpretation of a constitution. Thus,
that a particular provision of a constitution does not apply to
Similarly, a stipulation as to when a con-
ional amendment went into effect is of no valigiity.' . There is some mi-
inclination, on the other hand, to uphold stipulations that legislation

A stipulation that a statute regulating the
fength of truck-semitrailer combinations ex-
cludes from the highways a combination safer
than the types permitted is not, even though
one of the parties is the state, conclusive that
the statute has no reasonable relation to pub-
lie a(e}y on the highways. State v Wetzel,
208 Wis 603, 243 NW 768, 86 ALR 274.

20. State v Aloe, 132 Mo 166, 54 SW 494.

1. Adams v Clark, 36 Colo 65, 85 P 642;

Peckham v People, 32 Colo 140, 75 P 422;
Nakwosas v Western Paper Stock Co. 260
I 172, 102 NE 104); Bank of Common-
\u_cahh v Spitman, 33 Ky (3 Dana) 150; Acty.
Gen. v Rice, 64 Mich 385, 31 NW 203" State
ex rel. Hawes v Withrow, 154 Mo 397, 53
SW 460; Suate ex tel. McCaffery v Aloe, 152
Mo 466, 54 SW 494; McLane v Paschal, 8
Tex Civ App 398, 28 SW 711, error ref,

2. Adama v Clark, 36 Colo 653, 8% P 642,
3. Annotation: 92 ALR 670,
4. Annotation: 92 ALR 669,

00



AW 16 Am Jy, 2

t, the .
jen © he cour ’(c(.‘iznarc Unwise o
ap e and for pro against l";

the ¢
Jatufsr T e power the peo
gl i/(‘d l,_vglﬁlﬂ“‘ PO ’ pe plc mus(

{he incurring of large expe
ccessary it is otherwi N
i T Tis provisions if it 1s wise valijg n

- ng
1 obe!
for 7

- decisions of the fio:xhrts .that the oy
ated ‘"m judicia confcm(;‘sn“ i’t Inexpedienc.
Jatter (,nslitutiﬂf‘“l grounds- n judging the

saert v Cleary, 33
étf"fjaﬁ"mfogg S Ten Tt 00 US dey,

Vi . d i

dd 122 9., United $957, ‘&;OAIT:QIC?;‘Z I{amon Trans.
port, 327 US Caetl, 376 US 105, 0510

;s eco- Markha . G i

w",:’rrez*f 1635‘: 60326(:{}]59%2,6;’18958 Cﬁt);dBasns \ésUnit:?i

Wl Sl Hinon u Urited Stater, 328 Us gy

Wit B f’?;: 89 LH"gd A 6?437 65 S Ct 9%n 322‘5* v

- * »

e jm},: ’I'mpcny gggy 80 L ed 4290’0666655 % tc;ﬁxftggl, 326 8§
1y swad 3= g07, 90 L ed 9% (7 RS &
i B0 s 45 Led a0 Locd A 46, 66 S Ct 1017; Roberts %

pimois, 184 U501 MeNally spray, 71 Ariz 60, 223 P B08; Tdquor Store

s T o v A T Continental Distilling  Corp. (Flay

b =g el 91N NE 1; o 2d 371; Phelps v Childers, 184 OLla

g 97B A Q' R. Co. 421, 89 p2d 782; Ex parte Strauch, 80 Qki,
3, Chicaeee By "afid 170 Crim 89, 157 p2d 201.

icohr 41 Mo b : 24, A -
3\‘; i,‘, I N‘c!:J .;4‘0: b]’;}; Ct 51% HIC?(]J? That to permit th§ reduction of overassess-
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whether 1t beare 3 lished, the legis-  States v Butler. 297 US 1, 80 L ed 477, 56
purpose sou the S Ct 312, 102 ALR 914.

Jature i entit ’
courts must_ uphold the statute. €& . Atty. Gen. ex rel. Conely v Detroit, 78

hey doubt its wisdom and are of the opinion ]
:h;lyao;;lr]rcm and better method could be Mich 543, 4’4’NW 388. )
devised for accomplishing the desired pur- A workmen's compensation act will not be

pose. Albritton v Winona, 181 Miss 75, 178 held invalid on the ground that it will prove
So 799, 115 ALR 1436, app dismd 303 US  unnecessarily costly and burdensome to those
627, 82 L ed 1008, 58 5 Ct 766. whose interests are affected by it, and will

A statute may not be held unconstitutional lead to public and private abuses. State ex
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