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9. ErFECT UPON ExisTiNG Laws

i ive effect, generally.
rospective or retrospective A ) N
§48. Pi Lmption that statutory enactments are not to be cons.xdzlr:;irlrct:p-
pczgfcpifsthcﬁ operation unless the intention to make them so is y
spectivi

4. Worman v Hagan, 78 Md 152,27 A 616.

5. State v Kyle, 166 Mo 287, 65 SW 763.

6. Louisville v Portsmouth Sav. Bank, 104
US 469, 26 L ed 775.

7. State v Lynch, 88 Ohio St 71, 102 NE
670.

8. Barry v Truax, 13 ND 131, 99 NW 769.

9. Mann v Osborne, 128 Okia 32, 261 P
218

i iles, 2 Pinney
146; State ex rel. Dunning v Giles,
(Wis) 166, 1 Chand 112.

. Mann v Osborne, 128 Okla 32, 261 P
!;g, xillis v Kalmbach, 109 Va 475, 64 SE
342.

One function of a schedule is to set fortl;
the dates when the various provxsxonsH o o
new constitution are to take effect. S(tx176
v State Liquor Licensing Bd. 91 Ohio )
110 NE 485.

11 Duke v Cahawba Nav. Co. 10 Ala &2
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CONSTITUTIONAL LAW

o . ‘a

litigation! ,py on ‘: =
A con-

therefore not applicable rt\o

49. Effcct upon statutes and common Jaw 1

When a new constitution is established
:on that all statutes in force and not in
slfﬂu continue until amended or repeale

12. See STATUTES (1st ed § 478).

ntonio v San Antonio Pub. Serv.
13. San (21047, 765 L ed 777, 41 S Gt
C°~_ ‘Shreveport v Cole, 129 US 36, 32 1, ed
428; 9's Ct 210; Cathoun County v Gal-
589,.h 99 US 214, 25 L ed 410; Phoenix
braith, Co. v Fire Dept. 117 Ala 631, 23
Assug-ﬂ. American Federation of Labor v
So 815 ‘Gash & Door Co. 67 Ariz 20, 189
A“(‘iers;m affd 335 US 538, 93 L ed 222, 69
P2 258, 260, 6 ALR2d 481; Barber Asphalt
§Ct 200 oy Jurgens, 170 Cal 273, 149 P
anmg ALR 597; Wilcox v Edwards, 162
560, 35,123 P 276; Strickler v Colorado
Ci‘.rl s 16 Colo 61, 26 P 313; Swank v
SprinE® 926 Ind 204,78 NE2d 535; Paulsen
Ty necke, 181 La 917, 160 So 629, 97
vLR 1184; State v Spence & Goldstein (La
2 ) 6 So 2d 102; State ex rel. Stutsman v
AP, 68 ND 513, 281 NW 777; State ex rel.
Iiade v Hall, 35 ND 34, 150 NW 281; Hupp
v Hock-Hocking Oil & Natural Gas Co. 88
Ohio 61, 101 NE 1053; Hall v Dunn, 52
Or 475, 97 P 811; Evans v Phillipi, 117
Pa 226, 11 A 630; Kirby v Western U. Tel.
Co. 4 SD 105, 55 NW 759, contrary con-
clusion reached on reh 7 SD 623, 65 NW
37; Jungk v Holbrook, 15 Utah 198, 49 P
30’5; Swift & Co. v Newport News, 105 Va
108, 52 SE 821.

14, Robinson v Indiana & A. Lumber &
Mfg. Co. 128 Ark 550, 194 SW 870, 3 ALR
1426 (applying rule to constitutional provi-
sion granting exemption from taxation); In-
gersoll v Nassau Electric R. Co. 157 NY 453,
52 NE 545 (applying rule to constitutional
provision prohibiting private and local bills
and special legislation); Cutting v Taylor,
3 SD 11, 51 NW 949 (applying rule to
constitutional provision prescribing form and
method of passing appropriation bills).

A constitutional prohibition against the re-
election of public officers applies only to fu-
ture elections and does not affect those hold-
ng office at the time the new constitution
took effect. State v Giles, 2 Pinney (Wis)
166. Compare Worman v Hagan, 78 Md
132, 27 A 616 (holding that a constitutional

v

C‘Ol:ts 15 customary tg jngert 2 provi,
{on xst;nt With the new constitution

Y the legislature @ although it is
amendment

Prescribing the ¢

may be applied to existing o;ﬁrz;\o?gc:l)ﬁ e
15. To determi ‘
amendmens €rmine whethe:

.bt‘he courts
the in-
0se who enacted ¢, .

State ex rel. ¢ the amendment.
281 NW 755, Sttsman v Light, 68 ND 513,

16. Cassard v Trac 52 La
368; State ex 1. Ny, v 2T S0
208 8 o gesat 1\(I}:th\«cstem Mut. L. Ins.

39
161 ALR 433 (holding thar o, SW24 542,

procedure on Teview; and tha
grant of Power to the supreme court of the
state to determine on the merits a case which
comg_s to it by certiorari operates upon cases
pending on certiorari when such

nt was
made). b

2;3 State v Richardson, 47 SC 166, 25 SE

18. Lem Woon v Oregon, 229 US 586 57
L ed 1340, 33 § Ct 785, § o

783; State v Ross, 55
450, 104 P'596, 106 P 1002, © o 2 OF

Where the judgment of a circuit court i
rendered prior to the date of the taking of
effect of a new constitution, but the petition
in error to the supreme court is not filed until
after that time, the case is a “pending case”
within a saving provision of the constitution
that “all pending cases and proceedings in
the Circuit Court shall proceed to judgment
and be determined by the respective Courts of
Appeals, and the Supreme Court, as now
provided by law.” Hupp v Hock-Hocking
Oil & Natural Gas Co. 88 Ohio St 61, 101
NE 1033.

19. As to the effect of an amendment upon
existing constitutional provisions, see § 68, in-
fra.

20. Keokuk & W. R. Co. v Missouri, 152 US
301, 38 L ed 457, 14 S Ct 592; Norton v
Brownsville, 129 US 479, 32 L'ed 780, 9 S Ct

19
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censing Bg.;.rﬁel, 116 W hen & 'hflxring charters.  Leser v_Lowenstein, l‘fr o by the express declaration of Article 6, § 2, th vt e States,
D’ﬁi';;} i in cﬂ'e]f‘h wm;,; 8 ﬁ:is ine 98 A 712 Hall v Dunn, 52 g} 4759 are, DY » 3 4; the supreme law of the land!*
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< ) sward: . ; Sout ; L
g;’d;:;nce‘gn!l}z ip:d 688. 38 5 a W 401, 22 ALR2d 1300. 24?0; constitutional amendment exempting from 34 L f&‘ 5;3,‘ % Sccét\2§,7r':§{\j\,sozn‘i ‘FJS 40'?4’-
246 US 242 & 534, 11 BS A + Wilson, 162 SC 413, 161 SE 1 sasation and local assessment property used Atk 161; People v Western U. Teleg. Go. 10
perg v Keatom J1,g"Md 244, 9 c 5 state ¥ 4, for burial of the dead is presumed to have al- Colo 90, 198 P 146, 15 ALR 326 Gra:
1. Vah! bert owenstein, 1y an, 185 NC gy ALR 580- tered, and not merely to have declared, the Winthrop, 115 Fla 731, 156 So 270, 94 ALR
g78: Leser <R " Co. v MET ipoledo v & Welfare Bd. v Riley, 189 e iously existing law, Hollywood Cemetery  804; Featherstone v Norman, 170° Ga 370,
712; N 731; State 6. Veteran 531; 189 Caf A powell, 210 Cal 121, 291 P 397, 71 153 SE 58, 70 ALR 449; 1 i
o1 16 (S)i'o 3 71, 102 NE 670. - ing the 15§ 208 P 678, 22 i\f)I:IRI}l all,4W251h1§8£onian :‘:‘EOR ;10 ’ ' Asso. v Railroad Comrs, ;S"la m?ré‘ﬁj\eh‘;éal
Lynch, 88 OM02 1 ate, restriCiit, o me v Chicago, > 893; ’ . - NW 364, 75 ALR 1, afid with in
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0 ong, is pot TEU lews in exis Dixon, , s P _06, infra. Straight Creek B > 5
IUbsizr],)thmg ap{?hca“on (30 ) Scotlaﬂd wre.npvenmylvaﬂia R. Co. v Bowers, 124 Pa 93 » . 185 SW2d4 253 a“‘ Vd_:aygm’. 299 Ky 309,
b ot d Lowenstein, 129 Md 244, 98 A  2pp dismd 325 US 835, 89
when the consmq‘m:jns 40 U 41, Zg.” 753 16 A 436; yg;l;%x;vsl;[atywood ?OBMY"W 9.2 L;Is:l' 1:y :vr\e:csierso,n 99 Or 191190 B L ed 1962, 65 § Ct 1201; Louisville & N. R.
County Ct. v UBIlEl o and County V1 2 enn 781, 11 S 2; otate €x rel, Lunning 712, AW s t N . Co. v Falls Sity Tee & Beverage Co. 249 Ky
G 52}5’ % 75 3Ct fgcyd Sco. I s Gt 22;1);]]:5 3 Tiles, 2 Pinney (Wis) 1166, 1 Chand 112, }827\' ;95% Psff”SSé T;;Pm ews v Woodward,  §07, 61 SW2d 639, 91 ALR 509; Common-
132 L 33Led N0 Us 686, ¢ inconsistent with a new constitution ’
County v McKenzic, boro v Cairo & st. L Ana becomes void. United States v
| N tate eCO]
285, 4 5 Ct 18 Jonesbore ¥ g 4 5 e 67; - of the 3
L 110 US 192, 28 L €4 0 >

wealth v International Harvester Co. 131 Ky
. Neal v Delaware, 103 US 370, 26 L ed
 CL6Ti o i (6) 2 Dall 370, 1 L ed 419.F Cus 19: Monaghan

4, VETRT Farm
nn (Dd) 218 Old Ta 1
Sav. y

133 !\{ic{}GB, 1BSO A 473, 101 ALR 810; State
. %9 A 948; Wren v Dixon, 40 Mo 170, 161 ex rel. Tate v Sevier, 333 Mo 662, 62 SW2d
469, 26 L ed 775 hod se¢ Annotadier 152 NOA statute inconsistqnt with a subsequently P 722, 167 P 324. tlz,g?:’(iagegtL& 153‘(‘?{ {(e)"l‘, %i:tzsiro\‘ﬁ?n?:r?’\g
S i adopted SN el A fansana . K. Go 11. People v Roberts, 148 NY 360, 42 NE Mo 399, 65 SW 584; State v Cudahy Packing
Although 2 new constitution May qonmfl'; fcr?f adoption. Criswell v Montana C. R. Co. 108'2. . , b 395,65 i Sot Sy ey Wity
prahbitions as to special legiation, T WO 4y pone 167, 44 P 525 ' ) NH 16; Bott v Wurts, 63 NIL 289, 43 A
L b e, Cﬁci:;"l,f\': Pr:Sp;d I;’CEON As to the obligation of contracts generally, 12. § 180, infra.
e e '
h;nakﬂnggp:?:n;fcrag:é:rpemphm Paving Co. v see §§ 434 et seq., infra.

'g’{“z;HStatc v ;N'\cl\iams,.zéﬂg NC G‘}B‘ 61 SE
fied. insof futare 13. See CommoN Law. ; Homestead Cases, ratt (Va) 266.
49 P 560, 9 ALR Statutes may be nullified, insofar as iu

Jurgens, 170 Cal 273, ! A

N The interpretation of the TFourteenth
. : 129 Ky 93, 110 SW tion is concerned, by the cqmti.tuﬁpn as 14. As to supremacy of federal statutes, see Aim:;‘dmﬁ‘\!t;g“‘ém‘:;d&‘l glzsupﬁmc Court
29%; Smith VLSoT::‘s)zmn’n 129 ]yv,id 344, 98 A ?ﬁlﬁ as by statute, since the constitution is the §53, infra, ol the Lo rown ¥
;?26' Leser ¥ ' direct, positive, and limiting voice of the pe-

Board of
Education, 347 US 483,98 L ed 873,745 Ct
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. I s > 0 u Vern!
Ao 1 3 O e aiion on + ghven mbiech, % DLl et o 1 etwen) e e i o e o o
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prior thereto, Ursuline Academy v Board of  servants. Wren v Dixon, 40 Nev 175 218, 72 L ed 857, 48 S Ct 451, 56 ALR 583; of the land, and Asticle 6 of the Federal Con-
Tax Appeals, 141 Ohio St 563, 26 Ohio Ops 722 167 P 324 . 291
152, 49 NE2d 674. ’
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121 Tex 94, 45 SW2d 130, 79 ALR 983.

5. Crabb v Celeste Independent School Dist.
105 Tex 194, 146 SW 528,

6. People ex rel. Mooney v Hutchinson, 172
111 486, 50 NE 599; Denney v State, 144 Toad
503, 42 NE 929; Morris v Powell, 125 Ind
281, 25 NE 221; Quinn v State, 35 Tnd 4853
Sapulpa v Land, 101 Okla 22, 223 P 640, 35
ALR 872; Page v Allen, 58 Pa 338,
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7. Detroit v Oakland Circuit Judge,
Mich iigi 212 NW 207; Re Mo) 306
Swad 461; Wann v Re%rgamzed School Dist.
Mo) 293 Sw2d 408; State ex
'(rob‘:)rman, %60 Mo 1101, 232 Swad 904;
Wren v Dixon, 40 Nevdl 70, 161 P 7%2, 167
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ho 291; Stat I’ v Bliss, 156

149 NW 281; State ex rel. Russe
Ohio St 147, 46 Ohio Ops 3, 101 NE2d 289.

8. Davis v Burke, 179 US 399, 45 L ed 249,
21 S Ct 210; Whitman v National Bank, 176
US 559, 44 L ed 587, 20 § Ct 477; Groves
v Slaughter, 15 Pet (US) 449, 10 L ed 800;
People v Western Air Lines, Inc. 42 Cal 2d
621, 268 P2d 723, app dismd 348 US 859,
99 L ed 677, 75 S Ct 87; Winchester v How-
ard, 136 Cal 432, 64 P 692, 69 P 77; Gates
v Sweitzer, 347 1l 353, 179 NE 837, 79
ALR 1151; Gaiser v Buck, 203 Ind 9, 179 NE
1, 82 ALR 1348; State v Redman, 183 Ind
332, 109 NE 184; Detroit v Oakland Circuit
Judge, 237 Mich’ 446, 212 NW 207; Re V
(Mo) 306 SW2d 461; Wann v Reorganized
ScbooI‘Dlst. (Mo} 293 SW2d 408; State ex
rel. Miller v Toberman, 360 Mo 1101, 232
SW2d 904; Wren v Dixon, 40 Nev 170, 161
P 722, 167 P 324; State ex rel. Linde v |
35 ND 34, 15 NW 281; State ex rel T
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Newport News v Woodward, 104 Va 58 5{
SE 193; Anderson v_Whatcom County, 15
Wash 47, 45 P 665; Thorne v Clarksburg, 83
W Va 251, 106 SE 644.

A constitutional provision may be said to
be self-executing if it supplies 2 sufficient rule
by means O which the right given may be
enjoyed and protected, or the duty imposed
may be enforced; and it is not self-executing
when it merely indicates principles without
affording means by which these principles may
be given the force of law. Maddox v Hunt,

183 Okla 465, 83 P2d 553.

48 Minn 140, 50 NW
1110; Wann v Reorganized School Dist. (Mo)
293 SW2d 408; State ex rel. Miller v Tober-
man, 360 Mo 1101, 232 SW2d 904; State ex
rel. Fulton v Smith, 355 Mo 27, 194 sw2d

302; State ex rel. Linde v Hale, 35 ND 34,
159 NW 281; State ex rel. Russell v Bliss, 156
NE2d 289;

Ohio St 147, 46 Ohio Ops 3, 101

605’Connor v Armstrong, 299 Pa 390, 149 A
5.

 Ifa constitutional provision is complete in

itself, it executes itself. State ex rel. Miller

v Toberman, 360 Mo 1101, 232 Swad 904.
. The test is, does the provision indicate that
it was intended as a present enac
plete in itself, or does it contemplate subse-
quent legislation to carry it into effect? Lat-
172 P2d 397.

ting v Cordell, 197 Okla 369,

10. People v Carroll, 3 NY2d 686, 171 NY$
2d 812, 148 NE2d 875.

11. Re V (Mo) 306 SW2d 461.

9. Willis v Mabon,
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12. Re V, supra.
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84,
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VL DETERMINATION OF CONSTITUTIONA TY

OF LEGISLATION
A. Power TO DECLARE LEGISLATION VoOID

1. In GENERAL

ici enerally. ing the constituti
§ 101 Judicial power, & that the power of construing the co on
It is, i’;i :ﬁ;gb:l?z dl;?’-ufls?;,c department of the government to insure that
must necessa

illi on, 48 Minn 140, 50 NW 1110;
1. State ex rel. Delgado v Romero, 17 NM }VI_III,EI‘}IEV?I:::D 4 imber Co. v Robertson, 131
81, 124 P 649. Miss 739, 95 So 244; State ex rel. Dalton v
;ﬁ mandate to the Jegislature to_enact ap- Dearing, ’364 Mo 475, 263 SW2d 381; State
iate legislation to carry into effect a con- ex rel Palagi v Regan, 113 Mont 343, 126
pl::ﬁﬁmaj amendment will not prevent the P2d 818; Wren v Dixon, 40 Nev 170, 161
;:;rendmem from being self-executing. Gher- P 722 1’67 P 324; State ex rel. Delgado v
na v State, 16 Ariz 344, 146 P 494, . Romero, 17 NM 81,124 P 649. o
A constitutional provision which permts A prohibitory provision in a constltuh%n
limiting the power of the legislature m:c:essarlh y
carries with it a like prohibition as to the
lawmaking power of every municipal Cogpz"::
tion, the creature of the legislature. u.sn
quently to the adoption of .the constltutgon,
every ordinance of a mumc;pal corpomtlosé
in the exercise of its legislative powers, mu *
be construed as if that section of the consutuv
tion was written into it. New Decaxtu‘}r92
American Teleph. & Teleg. Co. 176 Ala 434,
58 So 613. -
Exemptions when regarded as prohxlgltlxla
are self-executing. Miller v Marx, 5
322; Beecher v Baldy, 7 Mich 488.

5. Wren v Dixon, 40 Nev 170, 161 P 722
167 P 324,

And see § 95, supra.

50 NwW

24 SW 872;
NW2d 250;

Urgin v Minot, 203 Mass 2
ting v Dedham’ Bank, 15 M

TaeY v Lydy, 263 Mo 7

16 Am IV 2d

P‘a.aicitality and force.®  Although t
thclft‘; it is now a settled principle
u

y known to intelligent men
“In nO Otl:ren‘:?; written Constitution exist
Sovembe power somewhere to make stat-
except thc‘: with that instrument, and to say
utes 5V L not they do. That high power
whetherlodged with the courts; there it has
js nowW IO erations and there it must remain
cen for 8 cople by the exercise of their sov-
until the,l}’ expressed in a constltutl,?nal way,
ereign W! ay and lodge it elsewhere.”  Tuber-
ke it ?[Vospiml Dist. v Peter, 253 Mo 520,
cPsw 1155.

can &

rinciple is so familiar and so firmly
eZt;l?ﬁ}s‘ﬁeg as to make %ﬁ:n?gﬁoxif:ogeg{
vitually limitless number
sions I‘CI;;es;&;tth?United States v Butler, 297
of calsesso I ed 477, 56 ,S Ct 312, 102 ALR
U4' ‘Adkins v Children’s Hospital, 261 US
91 Bed 785, 43 S Ct 394, 24 ALR 1238,
5251H on other grounds West Coast Hotel Co.
svrParriS ; uUs 379,' %} CI; ed 7%3,_5):l
s Ct 578, 108 ALR 1330; McCrary v Unite ]
e 165 US 27, 49 L ed 78, 24 S Ct 769;
ls,t:nock v Farmers’ Loan & T. Co. 157 US
429, 39 L ed 759, 15 S Ct 673; Marbury v
Maz’iison (US) 1 Cranch, 137, 2 LL ed‘ 60 (the
Jeading case); Dyer v Tuskaloosa Bridge Co.
(Ala) 2 Port 296; Lockard v Los Angeles, 33
Cal 2d 453, 202 P2d 38, 7 ALR2d 990, cert
den 337 US 939, 93 L ed 1744, 69 S Ct 1516;
Derby Turnp. Co. v Parks, 10 Conn' 5223
Goshen v Stonington, 4 Conn 209; Bailey v
Philadelphia, W. & B. R. Co. 4 Del (4 Harr)
389; State ex rel. Nuveen v Greer, 88 Fla
249, 102 So 739, 37 ALR 1298; Denham v
Holemann, 26 Ga 182; Winter v Jones, 10 Ga
190; Joseph Triner Corp. v McNeil, 363 1Nl
559, 2 NE2d 929, 104 ALR 1435; People v
Love, 298 Il 304, 131 NE 809, 16 ALR 703;
People v Elerding, 254 IIl 579, 98 NE 982;
Ellingham v Dye, 178 Ind 336, 99 NE 1,
error dismd 231 US 250, 58 L ed 206, 34
§ Ct 92; State ex rel. Brown v Bailey, 16 Ind
3?1’4 Hll{lbb;u v Hig]&ins, 148 Iowa 36, 1727GINW
» Richman v Muscatine County, owa
313, 42 NW 422; Atkinson v Woodmansee,
68 Kan 71, 74 P 640; Bliss v Commonwealth,
L e B )
JoU3 oinham v Richmond,

112; Salishury Land & Improv. Co. v Com-
pomwealth, 215 Mass 371, 102 NE 619;
6, 89 NE 144;
ass 447; Greene
7, 172 SW 376;

Woerculosis Hospital Dist, v Peter, 253 Mo

h seems essential for
he doctrine w

d of the Am,
hf;t the courts have inherent authority to

d
4 by the legislature transcend the limits jm

320, 161 SW 1155; M.

CONSTITUTIONAL LAw

al sanction to its mandates whic

§ 101

the preservation of

Was not established without
erican s

System of constitutional
etermine whether statutes en-

posed by the federal and state

A oeller, McP i
udd v Smith, 127 Neb 4-2e;-, 25?: }!:Iex‘%f'&lt;

Searle v Yensen, 118 Neb 835 226 NW
Afgg, 69 ALR 257; Sherill v O'Brien. 188 NY
746’ 81 NE 1176; State v Harris, 216 NC

, 6 SE2d 854, 128 ALR 658; State ex rel.
Atty.-Gen. v Knight, 163 NC 333 85 SE
418; State v Williams, 146 NC 618, 61 SE,
81; State v Moore, 104 NC 71%, 10 SE 143,
State_ex rel. Linde v Taylor, 33 ND 76,
156 NW 561, error dismd 245 US 627, 62,
L ed 518,38 S Ct 60; State v Robins, 71 Ohio
St 273, 73 NE 470; State ex rel. Cruce v
Cease, 28 Okia 271, 114 P 251; Page v Allen,
58 Pa 338; Re Legislative Adjournment, 18
RI 824, 27 A 324, Peay v Nolan, 157 Tenn
222, 7 SW2d 815, 60 ALR 408; Girdner v
Stephens (Tean) 1 Heisk 280; Tate v Bell
(Tenn) 4 Yerg 202; Rio Grande Lumber Co.
v Darke, 50 Utah 114, 167 P 241; Block
v Schwartz, 27 Utah 387, 76 P 22; Starr v
Robinson (Vt) 1 D Chip 257; Morgan v
Commonwealth, 168 Va 731, 191 SE 791,
111 ALR 62; Carter v Commonwealth, 96
Va 791, 32 SE 780; Tuckahoe Canal Co. v
Tuckahoe &

J. R. Co. (Va) 11 Leigh
42; Booten v Pinson, 77 W

Va 412, 89 SE
985; Harmison v Ballot Comrs. 45 W Va 179,

31 SE 394; Price v Moundsville, 43 W Va
523, 27 SE 218; State ex rel. Froedtert Grain
& Malting Co. v Tax Com. 221 Wis 225, 265
NW 672, 267 NW 52, 104 ALR 1478.

By express provisions of the Constitution or
by necessary inference and implication the ju-
dicial department of the government is com-
petent to determine whether a given law of the
United States is or is not enacted pursuant to
the Constitution, and to pronounce it valid or
void accordingly. Pollock v Farmers’ Loan &
T. Co. 157 US 429, 39 L ed 759, 15 § Ct
673.

For a relatively early, but truly classical dis-
cussion of the origin and scope of the Ameri-
can doctrine of constitutional law, treating the
question of the power of the courts to declare
laws unconstitutional see this article by James
B. Thayer, 7 Harvard L, Rev 129.

8. Marbury v Madison, 1 Cranch (US) 137,
2 L ed 60.

“The supremacy of the law requires that
where enacted Constitutions form the funda-
mental law there be some authority which
can pronounce whether the legislature itself
has or has not transgressed it in the passing of
some law, or whether a specific .\aw_ conflicts
with the superior law, the Constitation. If a.
separate body of men were gstab_\\shed to pro-
nounce upon the constitutionality of & law,
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o4 if a court has jurisdict] urt, that “in 1
§ 102 . s 1088 bccl;x:?r‘; t:,lhechcr an act, on which lt(l):l tco try sup,;emc °.° T e declat:‘f sxﬁ:ﬁ‘&:‘my legislative enactment §104 .
such actio? xs,nemnt power to dcf‘; T nforms £ the con:mn.mon_lo Xist. 5;,3;11 0 decide” (the court consisting JF’*‘.‘“ unless at least four ‘Eff t;w of the
cascil : " action depend® °7 4 right to mq:jm’c into the cong; :hnt certain act be held constitutional w;’l:rleu;iglcsx has been held t. : r]:dg_c;
ence © " have J y the initiative meth;' as they have \:.t-ll\ fied that it 18 so and where the other two whon y two of the judges arccsl:t"m
. T:; C0f 3 statute 2 opt* the Jegislature i the ordinary manner.1 "'t the opinion that it is invalid. And a statute has gamc‘pamd in the case are of
tionality s atutes ted bY declare an act of a legislatur at €ven though three of the five judges  been upheld under this 9
reference 105 rof 3 court 0 7 duty of the judicial d € or me ges considered the act to by amend-
e bass of the PO e province 27 y €Partmen tiona™ ¢ unconstitu-
ress et
e o e 0, — imiasion by satoe of sl of pracice
. o teat] sel wer to de ermine co. 3 4 .
squtional Jimitations- . udicial PO deteri nstitutionalit .
§ 102. — Exp wﬂs“‘f;i ssions inserted in the state constitutions t}, i cc{ to procch{al limitations, as where a lsza?\fx:tatc legislation may be sub-
In some states BY specific P te, the otherwise unlimited power of the em. pat, in a0 action in which the constitutionali e or rule of court requi
selves by the PeoPC thfititfior;al has been confined, limited, and mad:oum ;n q’ucstion and to which the state or a staten:ﬂ%‘g’ of state legislation is g::‘:rexsx ;
to declare sgagute: . Onsali cations. £ Ohio con§éltll;tlonal provision stsauth 2 partys the pa{tyh asserting unconStituﬁonalityerx’l ;%encyﬁ or employee is not i
jeet to 1eStriCL R e held nconstitutional and ¥OIb B the Supreme Coypy fn time (0 PETE ved 5 intervene.® A statutory Ly e attorney general
that “no 2% ¢ least all but one © the judges,” except rommey general be SCrvC and given an opportuni quirement that the at-
without the concurrence © ]s which has already held the law to be uncp apon iudgment proceeding in which a Statuzep :;mty to be heard in a declar ta
appcall'froxl a courstplzci“ﬁ cpecinsti‘“ﬁo"a] amendment, in reference to q“’:Sst:tu- be unconstitutional, has been held juris d’ic‘i;ogg??fe,}}or franchise is anegzdo?;
tional. more ate Court has said that It . . ut the Uni
reme Co rules of practice limiting judi nited States Su-
. ision, see. for example, S PrY it i i . imiting judici ..
nothing would be gained. It _wopolg :fu?: mﬂdhio o 010, 23 Tple: Suate v Chester, conStltutlox}al issues which, although weighty, fall Eh] cial determination of
mach the creatore of (S Constitutt™ ae the  2d 995 ps 426, 42 NE Ciples ordained by the Constitution, may be made gyt of the status of prin-
; err . oy L .
};g‘,’:f‘"g;;fgu,x:’é,‘i: O e Tribunesor  The effect of the Ohio provision there are weighty countervailing policies.!” subject to exceptions where
ephori? They are 28 apt t0 transhgress th_'-':sf makelgé possible fg; a statute to be rcg:rdég
powers as other mortals, But there exists as valid one_district, while at the 104 Exercise of power by nonjudici .
i 11 sed polities,  time it 18 invalid in h s same ' Yy judicial agen . adies
:h%?d,ynoih':e?c;x:p c‘::mzr%mb;uiﬁgss as- is cm;{e}l‘y cogit_:c!urala{lmma:;'o?ntic":tx:?‘g}y From the very nature of the America?xgsyg:x; ]‘;dlcm power as exclusive.
signed to them, must decide upon clashing in-  tricts (there Deing nine in all) in which j 13- H 1bin sarisdicti of governm s .
e e e o o I b e sopes 7o o B evclved on the Judiciry cachof the thice branches of
KD e ot U s Rt e < aken that s foon o g e bty i s whether the ac
pomp, and who, moreover, do not decide upon  able to give effect to its view that > bce'n d m hal’mony with the { acts
DD les in, the abstract, but upon e cteal uncenstitutional, the oo cour; st;gﬁce i All the Cpal_‘tmcms of the government are un N undamental law.!®
ot e e e i b s o wprene compelled 10 judge of the consiution for hemsthns o o oes o
vill not agal H 3 . M 3
tween e B ent, These are the judges— in T ieh the Cfns‘f}tugo‘x’;:l‘iftm"t?d by a case act under the obligations imposed in the instrument . du_t » in doing so, they
;g‘émggf;&w',; Ellingl':iamal ?3”’ l};g 215131 I held by the court of agp;htheA;t;tu: ointed out by it. When the judiciary has once sp 1; an_lill;‘thc order of time
: , error dismi 1 ,  tion: g ota- e R oken, i t! )
B o a4 s Cron. txo;n gf}il'ALR 1‘:5;, twrcl)s t(_it aertmentsharc held to be unauthorized or despétic e acts of the other
And see § 104, infra. o ex rel. Bryant ¥ Akron Metropoli- constt ution or the vested rights of the citi , in violation of the
s tan Park Dist. 281 US 74, 74 L ed 710, 50 binding® The final responsibili citizen, they cease to be operati
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gf]{dgth?quten v State, 24 Fla 335, § g?’
39; Sumter County v Allen, 193 Ga 171,
17’5E2d 567; Smith v Georgia Granite Corp,
176 Ga 634, 198 SE 772, 119 ALR 550; Carter
v Dominey, 157 Ga 167, 121 SE 236; State

‘ 6.
ﬁiﬁmn: 15 ALR 332, s 66 ALR 146

R
9. Annotation: 15 ALR 333, & 66 AL

1. Nielson v Gooding, 75 Idaho 36, 266
1466. ;’édresss;leState v Heitz, 72 Idaho 107, 238
. . 15 ALR 333, 5. 66 ALR p2d 439; Re Brainard, 55 Idaho 153, 39
mé Annotation: p2d 769; Sarlls v State, 201 Ind 88, 166 NE
" i Als 262, 102 S 270, 67 ALK TI& B, 51 NE 956, 9
1% Tayloi}{ Il)ggé” 12112 Wimberl): Chapel Winterrowd, 174 In s s
433, 40 A ;

. Smith v Stephens, 173 Ind 564, 91
lﬁg {565?: I?ee v Hoffran, 182 Iowa 1216, 166
NW 565; Schultz v Parker, 158 Iowa 42,
139 NW 173; Re Wimberly Chapel Baptist
Church, 170 Kan 684, 228 P2d 540; Preston
¢ Clements, 313 Ky 479, 232 SW2d 85; Stein
v Kentucky State Tax Com. 266 Ky 469,
99 SW2d 443; Warren v Norwood, 138 Me
180, 24 A2d 229; Payne v Graham, 118 Me
251, 107 A 709, 7 ALR 516; Tyler v Statet:
93 Md 309, 48 A 840; Bowe v Secretary 2°d
Commonwealth, 320 Mass 230, 69 gE d
115, 167 ALR 1447; Teagan Transp. 3:13'
Board of Assessors, 139 Mich 1, 102 wa H
Minnesota Baptist Convention V i};él-lss tl;rtz
e mited States v Hayman, 42 Academy, 246 Minn 46, 74 NW2d 285 5,
US 205, 96 L ed 232, 72§ Ct 263; United v One Oldsmobile Two-Door ml’Clin-
States y CIO, 335 US 106, 92 L ed 1849, 68  Minn 280, 35 Nw2d 525; State E):mnty o1
§ Ct 1349; Toomer v Witsell, 334 US 385, ton Falls Nursery Co. v Steele s
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Baptist Church, 170 Kan 684, 228 !})’231 23(1),
Bedlord & S H“'i%fs%”%f 5 <Ead 6261
ips, A
S,'ffﬁ : Cr;ndlgnd, 36 Utah 40{5, 104 P 2'85.
Determination of 2 constitutional question
is necessary and proper wherever it 18 es-
sential to the decision of the case, as where
the right of a party 18 fouqdcd .solely on &
statute, the validity of which is attacked.
Payne v Griffin (DC Ga) 51 F Supp 588,

12. Peters v Hobby, 349 US 331, 99 Led
1129, 75 § Ct 790; United States v Spector,
343 US 169, 96 L ed 863, 72 § Ct 591,
reh den 343 US 951, 96 L ed 1353, 72
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i1, 318
nnecessary decisions striking down statutes will be :a.vmdc':i-1
ut assume to pass upon constitutional questions unless p.roperhy

?40 and where a litigant has abandoned a question involving t f,

et m’l't of a statute, the question will not be decided by the court.
pefoT ueionalt gand, although it is not considered good practice for courts t0

haon grounds not urged by the parties or their counsel, yet a

(solve cwlfl?Ch much of the argument revolves around the intention of the

in

71 ALR 1190; Hart
427, 232 va';'l,”:;z;’ So 523; State ex rel.
Mo, 87 Mlsfs Mediation v Pige, 362 Mo
5878 rd od 75; Moler v Whisman, 243
suate 54 sW?Sw 335; Ordelheide v Modern
798 71, 147 5% Mo 203, 125 SW 1103;
o‘herh *slsom, 47 Mont 132, }31 g 31,
ot v N'iGS NY 89, 61 NE l‘i,i Iiopﬂe
Hch,vm!, 111 NY 1, 18 NE 892,27 o Sy
Repriems M0 phteigh, 217 N 3 SE2d
¥ hodes; I“CI“R 311; State v Lueders, ]
B 1o Bty BaeCLa SO
9 0 P ; -
8 497 NG 433, 99 Ty

the ot

its constitutionality, “to 3o declare and dis-
pose of any supposed conflict.”

13. Communist Party v Catherwood, 367
US 389, 6 L ed 2d 919, 81 S Ct 1465; M:&
Elroy v United States, 361 US 281, 4 L
2d 282, 80 S Ct 305; NAACP v Alabam&,.
357 US 449, 2 L, ed 2d 1488, 78 S Ct 1163;
Crowell v Benson, 285 US 22, 76 L ed 598,
52 S Ct 285; Bandini Petroleum Co. v Supe-
rior Ct. 284 US 8, 76 L ed 136, 52 S Ct 103,
78 ALR 826; Trade Mark Cases, 100 US
82, 25 L ed 550; Boyd v Alabama, 94 US

): Corp- ] NW2d 675; 645, 24 L ed 302; People v Perry, 212 Cal
si0M poproleum COTP. 066 ND 242,278 NW 186, 298 P 19, 76 ALR 1331; Re Johnson,
ﬁﬁﬁcvcwl’"o o Risell, 28 ND'265, 148 139’ Cal 532, 73 P 424; State ex rel. Atlantic

Pheeves & €O ¥ Fr e, 26 Okla 403, 109 Coast Line R. Co. v Board of Equalizers, 84
245 2 Threadgill v ;

v T Or 615, 205 P24 Fla 592, 94 So 681, 30 ALR 362; Miami
1’,“;’53; Suate "05,22,2555’ vs. Asso, v White, Coal Co. v Fox, 203 Ind 99, 176 NE 11,
149; Ore€9% "hr 4 572; Winslow v Fleischner

7
1590 9% ‘g P 101,

79 ALR 333; Sarlls v State, 201 Ind 88,
12 Q!n “(Pa) 4 Serg & R 401; McCullough
1

34 ALR 826; Bedford 166 NE 270, 67 ALR 718; State ex rel.

1 Anderson v Fadely, 180 Kan 652, 308 P2d
¢ Shill C 220, 19 SE 458; Sioux Falls  537; State v Wilson, 101 Kan 789, 168 P

Brown, 4. 75 SD 548, 70 NW2d 62; Haas 679; Payne v Graham, 118 Me 251, 107
,,Clcvelandém School Dist. 69 SD 303, 9 A 709, 7 ALR 516; Smith v Curran, 267
v Indelzl°617, Clark v Smith, 193 Tenn 194, Mich 413, 255 NW 276, 94 ALR 766; State
ﬂ‘g2§w2d’197? Tigner v First Nat. Bank, ex rel. Clinton Falls Nursery Co. v Steele
2

4 SW2d 85; Cravens v State,
153 Tex . 0755 122 SW 29 Sabre v
51 Tex ZrCo. 86Vt 347, 85 A 693; Bis-
Ruti2 Commonwealth, 199 Va §97, 100
“]lodvl' Fruth v Board of Affairs, 75 W Va
SE24 04 'SE 105; Re Zeimet's Estate, 259
56, 8 00 NW3d 924; Fristam v Sheridan,
zvﬁ"wyo 143, 206 P2d 741; Public Serv. Com.

Grimshaw, 49 Wyo 158, 53 P2d 1, 109
;.LR 534; State ex rel. Lee v Continental
0l Co. 48 Wyo 152, 43 P2d 686.

«There is no occasion to consider . . .
constitutional questions unless their answers
are indispensable to the disposition of the
cause before us.” Stefanelli v Minard, 342
US 117, 96 L ed 138, 72 S Gt 118,

It is the established policy of the United

ALR 1190; Milton Dairy Co.

Wis 1, 125 NW 99,

County, 181 Minn 427, 232 NW 737, 71
v Great
Northern R. Co. 124 Minn 239, 144 NW
764; State ex rel. Powell v State Bank, 90
Mont 539, 4 P2d 717, 80 ALR 1494; State
ex rel. Davies v White, 36 Nev 334, 136 P
110; Copp v Henniker, 55 NH 179; Reeves
& Co. v Russell, 28 ND 265, 148 NW 654;
Winslow v Fleischner, 112 Or 23, 228 P
101, 34 ALR 826; Bedford v Schilling, 4
Serg & R (Pa) 401; Narragansett Electric
Lighting Co. v Sabre, 51 RI 37, 150 A 756,
70 ALR 46; State v Phillips, 193 SC 273,
8 SE2d 626; Ex parte Sepulveda, 108 Tex
Crim 533, 2 SW2d 445; Benz v Kremer, 142

A constitutional question does not arise

States Supreme Court ‘“not [to] go beyond merely because it is raised and a decision

the constitutional issues necessarily raised by
the record.” Solesbee v Balkcom, 339 US
9,94 L ed 604, 70 S Ct 457, reh den 339
US 926, 94 L ed 1348, 70 S Ct 618,

The question of the constitutionality of
an act of Congress may be considered by
the Supreme Court of the United States only
when the justification for some direct injury
suffered or threatened, presenting a justiciable
isue, is made to rest upon it. Massachusetts
;lgellon, 262 US 447, 67 L ed 1078, 43
S J:) l';:)197. Compare State ex rel. Bland v

federal or state constitution.

County, 68 ND 242, 278 NW 243,
14. § 115, infra.

thereon sought; a party who assails the valid-
ity of a statute on constitutional grounds must
show that a decision of the constitutional ques-
tion is necessary in order to protect him in the
enjoyment of rights guaranteed to him by the

Tooz v State,
76 ND 599, 38 NW2d 285; Murie v Cavalier

15. Shohoney v Quiney, 0. & K. C. R. Co.
. , 244 Ala 269, .13 So 2d 161, in which 231 Mo 131, 132 SW 1059, 1912A 1143,
dmycourt stated that it believes it to be its

3 error dismd 223 US 705, 56 L ed
> where an inspection of an act indicates S Ct 517, 621, 12
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16 Am- _ym Ju* he issues raised in order to decide momentous
AL LAW Jur A 16 " will not ° b;’ézngo;tained within the framework of the pleadings
~T1TUTION' grawn_in question and ey, ne f"“g(s,nal qucyzﬁzscase.“ And in every case in which an act is declared
ON> is 412" "gupreme Court of ¢ titut jence 7 courts must be able to point out the specific pro-
¢ L of Coﬂé'_rcjised. f::uctifn of the statute hiz c‘:“t ¢ C‘Clgnstitutlo‘,‘alt’i;::cwhich is violated by the statute which is stricken
114 oo of ”".“‘t.'o"“““" (;:fr a cm.‘(;idcd.“ 00 be ‘"E the coﬂft gi milarly, they will view statutes whose constitutionality
$ validity " onstits oo whet e aY determine a Yaon O ovalid. : scope, if decision of the constitutional question
the of ertat® . mat rts may Ques. Vish s cstrlctcd pe, . . q .
whet, ¢ dnu'?l‘l frst &€ quc'tl"{‘ s t cm}iough it is not absolue| P A e of r¢ ded.* And the courts will decline as a rule to decide
if 2 rlSmtd ;.l which h c]c jurfid‘ct:,ﬂtllt ’,aIF volved in the suit and yh, 0 ﬁcby < ave! rovision of a statute is unconstitutional where they are
U;’l'; ble P . in 5;"1‘1“ D e i it o tance’” And where on o ‘hi a pa “C“latri}z such provision should in fact be invalid, it may be
[Jlon he uztl;lccr i z:t}:F:t;l f the fo 1{ ublicf Tstatc statute x]xlnder which whcg‘: inion I:Zm aining provisions of a statute, the validity of which alone
<0 X .
tion 9 (;0 the di P(;l,;nn i Or;itruf“ n gonstit““o"’ andI}N ,:r; tshte Proper of ie g from thc{ore the court.
pecesat® 0 he QUC 0 a O pogeral COTE qoubt, the Lmitec wtates gy sever€C ily be o
tlement nds UPS ) e the rave % o and will not undertag, ne «h which we are 1. State v Birmingham S. R. Co. 182 Ala
sett €8 case P o vioHT atter itution e olice, Wit 475, 62 So 77; Ex parte Owens, 148 Ala
arty’s pe held s a Constitt % "1 cks the power to g; ers Of P , ; p: ,
PP it 50 e statut€, 7 Con on which it 8ive ple POWE 4 » forced an 402, 42 So 676; Anderson v Ocala, 67 Fla
plain’> jof o ! «© decis! t ﬁt’:c concerne tate cOUTtS have en art only 204, 64 So 775; Jacksonville v Bowden, 67
comstrts il 1€ 7 ¢ constrd v . BTt ere the 240 “pased on one PRIt 9N Fla'181, 64 So 769; Durand v Dysen, 271 T
preme (,uu;r,c questiy ision of constitutional issyeg wilx:?’"mve ot:z ethe Supreme (l::our;o:stittu? 382, 111 NE 143; Lawrence E. Tierney Coal
o decid? e wer” . on and decist hat it rio: i ad® state stAtEL sing on tac hat Co. v Smith (Lawrence E. Tierney Coal Co.
definitive " vestigation 2% 7o announced that it rigiqyy of 2 5 sates 0 Pilre must consider that T ) 180 Ky 815, 203 SW 731, 4 ALR
. ing bread nited Stat f onStituthI‘lal law broader un ity o tute as complete In 1585 540 Bowerman v Sheehan, 242 Mich 95, 219
imiting e LD of C T donality ¥ e sta ossible unconstitu ; » : o
4. L rt late 2 TWC O <o to be applied. Thi tion % o4 any P “Bradle NW 69, 61 ALR 859; Lommen v Minneapolis
The Seprem® P ecer 10 fOrT i which 3t 39 o P unafiectlylf portions. AT 3 far  Gaslight Co. 65 Minn 196, 68 NW 53; Cleve-
dheres © the mb\‘ he e fa - comss. 113 US 33, 28 L «d 899 ‘i"na}'tyezc. v wisi%nsg% L‘;’g 1154, 62 S Ct lsand v Wati:rtl?wn, 222V31Y 128’1211D8 %‘19% 5?&;
is e uired D} s Emigfa";;, State ex rel. Wolyn v Apalachicols Locd Bd. 315 Us 740, N?z‘!«t’eg%xs rg.Afﬁg%grl. etz, N,
than g urt ¢ A‘}PP::F 55Cté ’g] Fla 394, 88 So 310; Bickett v tions .4 inquire into the N e %03 AR ’2&3“8 County v1 Iix_(og,
g that 3 PO Lipusional ST NUR. B0 6 ission, 177 NG 433, 99 sg will ordinarl'y the ex- s w ; State ex rel. Linde
geerminin Sl ol 3 0% noncomstite  gpee’ Tax GOl 599, 38 NWaq A court B of a statute only to the Xy Pacard, 35 ND 298, 160 NW 150; Rio
fad e was decided i properly B0y 4155 Too% U Ross, 39 ND 372, 167 NW 365, arstor2l e case before it, and Wil - Grande Lumber Co. v Darke, 50 Utah 114,
ional question ® il e ground 0% oo 285; rel, Linde v Taylor, 33 ND 76, 156 et T jate a rule broader tha ion 167 P 241; Lawrence University v Outagamie
pave sered 38 80T which 3% Tl ment  State o T ot Jorm ¥ e precise situation in auEstion:  County, 150 Wis 244, 136 NW 619, 2 ALR
to dispese o 1 5L sacate the NW 30 e Court will decide the consti. cstt? pealers Transport Oo. 412 1 /00 465; Zancanelli v Central Coal & Coke Co.
’id"‘dcfun of Appealt A7C 0o tional issue, The ‘Sup:; only those provisions of a town Gg’? NE2d 124, cert den 3 s 25 Wyo 511, 173 P 983.
:,o{i;lh{egrdecuion of g:x:ide Ol constiruuonae] turgfz‘:ﬂnlé? which are sought to be enforced 1
. 0t orai 3

will n T'mken-DCUOit
v 11
e, NS Moter e 128,675 Ct 3
0. Ja

' ieht v Vin
3§ Ct 338 W"nght v
ftofi:s?’ 7nut Bank. 300 US 440, 81 L
736, 57 § Ce 536, 112 ALR

concerning validity, see § 146, infra.

Kennedy, 207 NY 533, 101 NE
4-:21, goeor:'neisvv ;‘:nl; Co. 147 Wis 327, 133
NW 209.

18, Thompson
364.

Generally, as to decisions of state statutory
questions by federal courts, see Courts (Ist

ed §121).

/jlmann v United States, 350 US 422,

1455; Crowell
Benson, 285 US 22, 76 L ed 598, 52' S Ct 285.
As to construing 3 statute t0 avoid a doubt

v Consolidated Gas Utilities
Corp. 300 US 55, 81 L ed 510, 57 8 Ct

0 it. Goldblatt v Hemp-
- ifuglezscsmué’eggﬁ 8L ed 2d 130, 82 § Ct.

93;1.0 constitutional question will be decided

) : to the particular facts
100k 7381 Us 928, 100 L eg41,457‘ 855 except with reference
12l

;b it is to be applied.
ton 10 which ¥ ¥ Labor v McAdory, 325 US 450,
ed 4o0Rd1725,65 S Ct 1384. )
. The United States Supreme Court in deal-
ing with constitutional questions will m()it go
beyond the limits of what is require . by
the exigencies of the case 1n hand. Hauenstemn
v Lynham, 100 US 483, 25 L ed 628.

uclid v Ambler Realty Co. 272 US 365,
7lIiEed 303, 47 § Ct 114, _54. A_LR 10131
Justice Sutherland said: “This 18 m_ar:cort
2ance with the traditional policy of this c_o\;]r 2
In the realm of constitutional law, especia y;
this court has perceived the embarrassmertlo
which is likely to result from an attempt
formulate rules or decide questions b;yt‘;lﬂas
the necessities of the immediate 1ssue. td as
preferred to follow the method of a gracu

18. United States v Raines, 362 US 17, 4 approach to the general by a systematically

L ed 2d 524, 80 § Ct 519; Alabama State

Federation of Labor v McAdory, 325 US 450
89 L ed 1725, 65 § Ct 1384; Tennessee Pub.
[(‘chdv”Amcnmn Nat. Bank, 299 US 18, 81
Ledls 375 Ct 85; Arizona v California, 283
s VQ%, 5 Led 1545150 522; Cincin-
o m.&;r, 281 US 439, 14 L od 950, 50 §

; Liverpool, N

LY. & PS5 Coy

guarded application and extension of co:t:::;
tutional principles to particular cases, as A
arise, rather than by out—of-_hand attcmx:c’
to establish general rules to which future Czit
must be fitted. This process applies V_Vm
peculiar force to the solution of ‘l""uf .
arising under the due process clause €/
Constitution as applied to the exercis¢

@1, 735 Ct-“' ine the validity of a stat-

A“’l" rti:ﬂt]hietﬁ;nm of the facts before it,
ul% onﬂ?l' not go out of its way to test the
0 Yion of a law under every cpncewablc
°tr:f dircumstances, and hence will not de-
i:rminc whether a statute making it an offense
for an employer of both males and females
in the manufacture or production of any
atticle to pay females a lower wage for the
ame work than is paid to males is unconsti-
tutional as imposing an obligation on em-
poyees of male and female help which is not
placed on competitors employing female help
oly, where it does not appear that there are
sich. General Motors Corp. v Read, 294
Mich 538, 293 NW 751, 130 ALR 429.

20. Koremats H
1 80T o 0e gy nited States, 323 US

194, 65 S Ct 193, reh den 324
US 885, 89 L, ed 1435, 65 S Ct 674:

Sralte, 76 ND 599, 38 NW2d 285. 74; Tooz v
tis the

the practice of the Supreme Court of
;hrtcol!ngted_ States not to formulate Oau ru(l)e
d thl::mtungnal law broader than is required
Came, l\erIflos\fi facts presented in the record.
m, B8 cL 24sézlma, 368 US 157, 7 L ed 24
determin; PP
atyte ‘ﬁgmlc;\:lng the constitutionality of a

tigh irts must !
vg\ﬁ‘s 2tually jnvolyed, deal only with the

rxini Guaranty T
hog 305 US 19,83 1, o 16, 50 8 ey
% § 111, supra, ’ .

2. § 147, infra,

3. Champlin Ref. Co. v Corp. Com. 286
US 210, 76 L ed 1062, 52 S Ct 559, 86 ALR
403; Shevlin-Carpenter Co. v Minnesota, 218
US 57, 54 L ed 930, 30 S Ct 663; United
States ex rel. Atty. Gen. v Delaware & H.
Co. 213 US 366, 53 L ed 836, 29 S Ct 527;
Gatewood v North Carolina, 203 US 531, 51
L ed 305, 27 S Ct 167; Presser v 1llinois,
116 US 252, 29 L ed 615, 6 S Ct 580; Gherna
v State, 16 Ariz 344, 146 P 494; Woods v
Carl, 75 Ark 328, 87 SW 621, afid 203 US
358, 51 L ed 219, 27 S Ct 99; Ft. Smith v
Scruggs, 70 Ark 549, 69 SW 679; Ex parte
Schuler, 167 Cal 282, 139 P 685; Re Spencer,
149 Cal 396, 86 P 896; Ex parte Gerino, 143
Cal 412, 77 P 166; State v Stoddard, 126
Conn 623, 13 A2d 586; State v Kievman, 116
Conn 458, 165 A 601, 88 ALR 962; Wooten
v State, 24 Fla 335, 5 So 39; People ex rel.
Patterson v Long, 297 Tl 194, 130 NE 515;
Springfield Gas & E. Co. v Springfield, 292
IIl 236, 126 NE 739, 18 ALR 929, afid 257
US 66, 66 L ed 131, 42 S Ct 24; Chicago,
B. & Q. R. Co. v Jones, 149 Il 361, 37 NE
247, error dismd (US) 41 L ed 1184, 17 S Ct
992; Pittsburgh, C. C. & St. L. R. Co. v
State, 180 Ind 245, 102 NE 25; Hammer v
State, 173 Ind 199, 89 NE 850; State v Robb,
100 N!e 180, 60 A 874; Commonwealth v
Anselvich, 186 Mass 376, 71 NE 790; Com-
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am Jur : ; .
W 16 Am Jur 2 16M d exhaust the rcmc'dlcs which may have been p.rowdcd for_ the
NAL LA . tll"i‘y an nrcaSO""‘blc and improper ordc.rs, }')cfore he will be permitted
. 10 cision sustaining the ¢, o' tion of ““Ck in the courts on the constitutionality of the statute® He
/ CONS s that 2 ‘dcity against subsequeng a{ (of;‘m, an };“ 'Constillltionﬂl issue in a proper manner.?
s it (O!lzwof its vacll'u Je the court from Subse. ww raise t cnuinc issue of fﬂ?t must be resolved before the constitutionality
§115 ing P For df‘:;;vé not Pr e it is ﬂssaflkd Jupon othe, Mwhere 3 8 he decided, it has been held that a decision regarding the
the fofE" tute xsds ané ceution? “hc ationale © ;u s of pra.. lcgisl;.monl_t of legislation will not be made on a motion for summary judg-
ity of 2 o grou® nco . pands ¢ Jetermination of constitugjg " of gutional! yrscl)’ where a decision as to the constitutionality of legisiation
gitution® dlﬂ" ch swtu!n the ott:; Court’s ticular statute has alreag cO";t_. Conve | fin ding on a genuine issue of fact, it has been held that such
md:” ‘kdnm;guﬂds" states SuP:crc (1) 2 nty of its intended alpghcaﬁ%s n:)ccs not invo'll\icbc made on motion for summary judgment?
ently ¢ ; 0 . ceuts i )
q‘-‘r:sli‘“."-om],hc Ummjjxsn opear ‘:hc v at}cn Jed to snllzndcaasscsv?tlv,; on the d decision Wlto raise a constxtutlona! question may be waived by failure to
fiee “";':?fzu! ﬂ’:s’;mdonﬂl "i1t was 10 r;“{raaion Oftt :he Suprem:s (;’l'lg. 3 The rxg?;t objection to the invasion of a constitutional right!® Courts
ality © Jored UNOT i that g te comes 0 i i oont e timeY
been dccinm{“i Ay bc,cumsf ces i ate 8 uhm an qtherWI:Sc valid prq. mak fexas, 177 US 442, 44 é‘ ed Co}:n. 177 x;}:c 433, 99 SE 415; State ex rel.
and it €8 itous T or (2) 2 "court 35, invalid one; or (3) ¢, carter ¥ 0P Western & A. R. Co. v Iohnson v Baker, 74 ND 244, 51 NW2d 355;
- of for covers O Vgate with Iv to disc 6. s Ct P 58 SE 426; Willough-  State ex rel. Stutsman v Light, 68 ND 513,
asis of 17 4 by 2 d up fidently ern th, 20 561, 1 ; i
b designt nced bY. ply tied U2 able con 11 unl " at 839, 72 Ga '78 Kan 62, 283 P2d 281 NW 777; State ex rel. Linde v Taylor,
ipally h'ti)’ p nou in tricd I ink itsel 2o stand at all unless 1t Could Michaewl”oughby, | Benefit Health & Acci. 33 ND 76, 156 NW 561, error dismd 245
oncluSHE plication  iably t Tyegislation by Vowen v Muthay ;7504 706, app dismd  US 627, 62 L ed 518, 38’S Ct 60; Winslow
vision © can ired its 1€ 428; 171 Kan 4 1 °ed 637, 72 8 Ct 560; v Fleischner, 112 Or 23, 228 P 101, 3¢ ALR
SupremC 14 pot Y pucanon- ASS0 16 937, 96 O. & K. C. R. Co. 826; State ex rel. Taylor v Lord, 28 Or 498,
ot VALDITY 2 Ly v Quincy, 1059, error dismd 43 P 471; Sabre v Rutland R. Co. 86 Vi
Congr®’ nd in it NSTITUTIONAL VAL shohor®¥ 131" 132 SVg’ 621, 32 S Ct 517; 347, 85 A 693.
validly £STIONS o Co G QUES‘I’IONS gg; S 705’h 5IfgeL Izc, v A’Jlen, 140 Mont . The court will avoid volunteering an opin-
RAISING Qu \ER OF RAISIN Union Intcrcda 492’. State ex rel. Powell v ion on any question involving the construc-
B MaN o7, 370 P290 Mont 539, 4 P2d 717, 80  tion of the Constitution, where the case itself
1. Toes, PLACE, . Swate Bank', Salley v McCoy, 186 SC 1, 195 does not bring the question directly before
act of the legislature or of an ALR3§494’ . it and make it the duty of the court to decide
an 2 ilabl E 132 . soh be forfeited by upon it.
erally nvaded BY %2 "ot the earliest available op. titational right may
115. Gcll . hts are 1 b'CCnon al A constt .
ose Th the ob]
rson wh t It SC

Charles River Bridge v Warren
: e imely assertion of the Bridge, 11 Pet (US) 420, 9 L ed 773.
the failure th tribunal having jurisdiction It is the rule of the courts, both state and
right before it. Yakus v United States, 321  federal, not to decide constitutional questions
0 dctermé’éeL ‘ed 834, 64 S Ct 660. until the necessity for such decision arises in
US 414,. lNaterally to attack the constitu- the record before the court. Baker v Grice,
The r]g}}t co“aatutc may be lost by failure 169 US 284, 42 1, ed 748, 18 S Ct 323.
tionality 'z ?‘u validity when the opportunity The question whether a state statute giv-
to ObJeCtteg and interposing instead an ob- ing a lien upon a vessel, enforceable in a
8 p.rCSCl':)n the merits in proceedings under state court, for materials and supplies fur-
jectioh wte.  Phillips v Kankakee Reclamation  nished on the credit of the vessel, is an un-
g‘: 51“;8 Ind 31, 98 NE 804. constitutional infringement upon the exclu-
A constitutional question should be lodged sive admiralty jurisdiction of the federal courts
< the case at the earliest moment that good of liens of a maritime character, is not open
";c; d?ng and orderly procedure will admit un- in a case in which no maritime lien is as-
gcr the circumstances, and must th;reafter gﬂein'{‘he Wl}pnebag;: I(INQ(‘:mi; ;lg)fsan‘ljps-
kept alive by appropriate steps; otherwise 0. v LielLaney Iorge ron Co.
b oi'be waived. - Kenmike Theatre, Inc. v 354, 51 L ed 836, 27 S Gt 509.
Moving Picture Operators, etc. 139 Conn Constitutional questions may come to the
95, 90 A2d 881; Crescent Planing Mill Co. United States Supreme Court from a state
;Oaduellex;f (Iz\gz) lv1[17 :W2?2§§7,15§88%% court only if properly raised in the state court.
, tran o App s
193.

Hague v C. 1. O, 307 US 496, 83 L ed 1423,
59 S Ct 954,

. f. Co. v Corporation Com. 286
oL, Bask, 21 Pick gga;v;:,‘m,é‘ [ ed 1062, 52 S Ct 559, 86 ALR
& M. Bank o 663 »
Farmers 102 Miss D25 453 L
”"’"""’d; Jackson v S5 ok, 77, A railroad company xt:r:’:erc:;‘ii nfg; ‘;:012&:!03-
59 S0 873 w:l;hu:nt;" “’, Lydy, 263 y I';ous: the provision of:azszhlilch go into the shop
209; Greene SOV "l Abelman ¥ PR mmodel caboose CAF% Mot b e validity of sec.
172'SW 3765 031 “aop P 4225 SBE Yyorris  for sepairs cannio zgte attempting to confer
€0 ot Nw 883; Collins DI Py ion of the statule 2 commission, the
57ND1;10£C. Corp, Com- )1[5;”.0“ ld: ¥ Rau, powers upo? t}l:i:;hr:re not mecessary to the
oF "1231‘80 ALR 36 vglc{orton, 22 provisions OF Wi " cause and are separable
7ag 27, 84 A 902; Newpoy Thompson v determination o der which the prosecu-
196, 47 A 31%; sate o o 505".“‘51"3“ v from the ;ecnoné uri’istsburgh C. C. & St
Ramp, 194 Tenn 121,183 SW 5G4 B30, ion is conducted.  BURUIRS: 0 N 25.
Boven & C0- B3 MR "1h 126 NW LR Co v Stk T L ower district stat-
MeDermatt « S0, nds 228 US 115, o A provision ¢ % P districts from acquiring
88, revd on other ém431_ Milwaukee Iq- ute [orbidd.mg power ) is s olied by plants
L ed 734 313 sMﬂ:uu.kee’ County, 40 Wi plants within mun}CIga Sltt;?es fgr one year im-
gg‘.;tml el i Wﬁed ':1’v o :I'J ?;tethe passage of the statute
¥ 7 tatute which i8  mediately prio isions of the
ek s Crry S e pale om0, UL Do e oo
i : ider the constitu-  statute s0 as to P R idering the
sell the court will 20f K0 erf i i lity without const
s pali the statute its constitutional u th from
hah:'zcdh“:ndnol:u;e:cefs?r‘il;;min:vo?vcd. Tooz v entire statute, this resulft be‘"{ff}ﬁ;ﬁﬂ‘iive his.
State, 76 ND 599, 38 NW2d 285. the statute itelf and from its legislative b
o on's rights are directly in- tory, where the th‘bm"']y D are and lifted
vomﬁo:mpe‘:;ﬁn;mtpine inquiry into con- :ideredhse%aziatez I:t;ly"etl;tea t‘el%';s lature aced s'eﬁ-
stitutional questions which are separable from fmfll)ll t i bac Zn O e cof, being adopted with-
the isue then before them until they are arably at tne o State v Co nsumers Pub.
met upon the proposition ?t issue dllfrectly, un- ;l“ a Dﬁg:ttl‘ﬁ ;%Iec'b 253, 10 NW2 d 784, 1 52
less the unconstitutional feature, if it exists, Power List. 3

7. Atk Fuel Oil Co. sl Practice Aids.—Pleading unconstitutionality
Us 157?n15;32! Lu:d 1123%051;’ é‘ oaxtsxaér%az, :igg of statutes. 1 AM Jur Pr & Pr Forms 1:46.
den 304 US 589, 82 L ed 1549, 58 S Ct 1044 -— Allegations of unconstitutionality of stat-
Champlin Ref. Co. v Corporation Com. 286 Wtes. 6 AM Jur PL & Pr Forums 6:316-6:327,
2)5321;1) 76 L ed 1062, 52 S Ct 559, 86 ALR

Pk 62 As to the necessity of notice to the At-
int v St
55 1 ed 390, 3(;n§ racy Co. 220 US 107,

torney General in cases involving constitu-
0 Ala 289 102 o (it 342; Tayloe v Davis, tional questions, see § 101, supra.
s 0 433, 40 ALR 1052; Ash- .
is of such character as to render the entire act  ALR 480. m m ssramfel‘ Co. v State Tax Com. 247 ;(y 8. Annotation: 83 ALR2d 840, § 4.
;3?'?23%622" Grabrinski, 33 Wash 2d 603, 4. Grasse v Dealer’s Transport Co. 412 » 96 SW2d 691, 87 AL

Cli
179 106 NBod 124, cert den 344 Us 837, 97 'nton Falls N,
A necesity for passing on the constitution 7, ed 651,73 S Ct 47
ality of provisions of a satute other than !
those directly involved in the suit does not
;‘:“ where such provisions are separable. L ed 2d 524, 80 S Ct 519.

R 534; State ex rel. g, Apd 1

m 427, 939 puy ge § Steele County, 181 NW?; 5?;?023&5;{2303%11'71 Neb 741, 107
X B NW 737, 71 ALR 1190; State Annotation: 83 ALR2d 839 §2
. . us 17, 4 %7 v State Bank, 90 Mont 539, 4 : » 3 %

5. United States v Raines, 362 7, 80 ALR

1494; Bickett v State Tax 10, § 132, infra.
(6 Am Jur 24} —2¢
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wup » First Reglmenthugg'”; ute must be afgonnalu. );vi e State, 174 Md
13. Comptlhs iy 722; C.F Ty ags, - for decerX 710,

33 o 560 Wis 386, 39 "3 . . . .

i . 262 Wis 2% yituti 11 be considered
Il €8 ; 69 US 541, 8L ed Consutuuf’“‘.ﬂteqdue:g::’ a:?i adequately ar-
. Beck v Wit 2E E which the court s only wher ey v Riley, 177 Or 321, 162 P24
2d 98, the state of Washington).  gued.

yating the law of the 8

7 - 3 -
i i der the
i Spector, 343 US 169, court will not ordinarily consi e
o 5 gy reh den 343 US e ionality o e have. e etated
Y 1040. i ision claimed to ]
951, 96 L ed 1353, 728C - cific provisio L e oy Drainage
v i t rule on constitution : inted out. Riverton
uﬂirﬁ""xﬁaf llalrenono:u ;mhﬂY in issue. Bisgov Freemont County, 52 Wye 336, 74
?Jm’tcd States v Petrillo, 332 US 1, 91 L ed P2d 871, 114 ALR 1093. ,
675 Ct 1538 . Mass 262,
l8(723)'1'utituu'onal questions will be dealt with 17. Commonwealth vLH:ir;a,‘*gg% a1,
only as they are “appropriately raised upona 81 NE 149; Ex parte Lewis,
record before [the court].” Oil, C. & A W. 73 SW8lL
1. Union v Missouri, 361 US 363, 4Led2d 18. S Diamond, 27 NM 477, 202 P
373, 80 § Ct 381; Allen-Bradley Local, etc. v 9 8.20‘3& v 1557 y
Wisconsin Employment Relations Bd. 315 US 88, 20 ALR .

740, 86 L ed 1154, 62'S Ct 820. 19. State v Bickford, 28 ND 36, 147 NW
sé" ;‘omr styer,] ;;40 h?;us 61269,9294 71’]%.1 407. o8 Nev
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The court will not presume to pass upon 1. Prentis v Atlantic Coast Line Co. 42

consitutional questions not duly raised and  US 210, 53 L ed 150, 29 S Ct 67-
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may be raised in extraordinary proceedings. Although

ity & T Sarts hold that t.hc gonstitu\ionality of a statute or ordinance is
1io"* ¢ the € bject of investigation on habeas corpuy, the weight of author-

O S

me yer SU
sDOI a *’Mmc effect tha
is 1 " ihe statute U

t a court in such proccedings may inquire into the
nder which the petitioner has been convicted and

ity o nd if it proves to be invalid, may discharge him.?
5 a . . .
\:ntenccd,d mus procccdmgs the courts are not in accord in regard to the
5 a
ande

o T to when the constitutionality of a statute may be raised.

It is

q pestion ‘;‘Sc]d (hat the rclator may attack the validity of a statute relied on

ndent as excusing him from the performance of a duty. The
0

A rall held not to be able to raise the validity of legislation
l:éptoﬂdcn ljsg;rrlgcccc{ings if the act sought to be required to be done by
andam

ma ministcfial or if he is a subordinate whose superior should raise the

pestions roceedings it is a g.er.\c‘ral ru'le that where the validity of
q ) Prohlpxt;(:“,o% ed, a writ of prohibition will not be granted in advance
is

1!

egislation *o - ton in the 'gnfcrior court where the question is presented, when
2, determ dy by appeal is afforded, even though the higher court may, when
: e

Jain 1™

g it, hold that the statut i is 1 id.
ap 1ucsti0n is prcsented to 1t, ute or ordinance is invalid
h

ever, the remedy by appeal is inadequate, prohibition lies to re-
Where; Owsecu,ﬁon under a void statute, notwithstanding it is necessary to
strain @ tl:: constitutionality of the statute in the prohibition proceedings.*

ight t0 attack the constitutionality of statutes in quo warranto pro-
The 1

(dings follows 1O definite rule.’
ce

1 16. Pleading-

should not voluntarily pass upon constitutional questions which

Courts aised by the pleadings.® Although unconstitutionality need not be

are noé :Nith any greater definiteness or certainty than other issues,’ a party

}llf)ﬁ; by proper averments, bring himself within the scope of the act and
Si )

arow the feature of it which would injure him?

As to how such an issue

nould be pleaded, there are many authorities which state that the constitu-
iionality of a law will not be considered unless the point is specially pleaded,?

2, See Hapeas Corpus (lst ed §§ 29, 30).

3. See Manpamus (lst ed §§ 81 et seq.).

As to when officers may question validity
of a statute, see § 128, infra.

4, See PromBrrion (1st ed § 32).

5, See Quo WARRANTO.

56. Henderson v Antonacci (Fla) 62 So 2d

The courts will not go beyond the issues
rieed in order to decide constitutional ques-
tions not_contained within the framework of
the pleadings or the evidence in the case.
Lorcmatsu v United States, 323 US 214, 89

ngcd 194, 65 S Ct 193, reh den 324 US 885,
7. Owe,

Led 1435, 65 § Gt 674.

n v Mutual Benefit Health & Acci.
Q;Zohlsn Kan 457, 233 P2d 706, app dismd
Intercha?,“’ .‘136 L ed 697, 72 S Ct 560; Union
R 49, 8¢, Inc. v Allen, 140 Mont 227, 370

8. A complaint in a suit to enjoin the en-

forcement of a regulation is not rendered
sufficient by allegations which are merely
general conclusions of law or fact, but must
set forth the facts relied upon to rebut the
presumption of constitutionality. Pacific
States Box & Basket Co. v White, 296 US
176, 80 L ed 138, 56 S Ct 159, 101 ALR
853; State ex rel. Kenosha Auto Transport
Corp. v Flanigan, 349 Mo 54, 159 SW2d 598.

The particular provision of the constitution
alleged to be violated must be pointed out,
and it is not enough to set out constitutional
provisions and assert that rights have been
violated, but the facts constituting the viola-
tion must be set out. State ex rel. Kenosha
Auto Transport Corp. v Flanigan, supra.

A constitutional question raised by a mo-
tion is not entitled to consideration where
the motion does not specify the provision of
the constitution alleged to have been violated.
Brown v Waldman (RI) 177 A2d 179.

9. Pacific States Box & Basket Co. v White,
307
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In: (cr::)wiu 1ot pass upon the qucm(lm o{
the uncomtitutionzli(y of an act of _the e’gu.
Jature unless the party raising the issue p:f
cifically designates the particular Pon‘l:lnx
the constitution which he claims is viola d
by the legislative act; it 1§ necessary 1o &r
tieularize to the fullest extent pomblc'., £-
ham v Robinson, 57 RI 1, 186 A 832

10. Almond v Day, 197 Va 419, 89 SEM
851; AdTil:xnl vijchmond, 98 Va 91, 34 SE
967.

11. Beauvoir Club v State, 148 Ala 643, 42
So 1040; Hoxie v New York, N. H. & H. R,
Co. 82 Conn 352, 73 A 754 Christy v Elliote,
216 11 31, 74 NE 1035; Chicago & N. W. R.
Co. v Fachman (lowa) 125 NW2d 210; Owen
v Mutual Benefit Health & Acci. Amo. 171
Kan 457, 233 P2d 706, app dismd 342 US
937, 96 L ed 697, 72 8 Ct 560; State v
Hales, 256 NC 27, 122 SE2d 768, 90 ALR2d
804; Adkins v Richmond, 98 Va 9, 34 SE
967; State ex rel. Weeks v Wisconsin State
?g;rd of Examiners, 252 Wi 32, 30 Nwad

Annotation: 71 ALR 1194,

12. State ex rel, Clinton Fall
y, Sesle Counry 18] Minn 4’2;{"?5? N"&‘
j r&ﬂL:szu“;?rm Ocean Acci. & G, Corp
ALk e 244 W 286, 12 Nwog 129, 193
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unconstitutional is to be testeq
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w ."“?,-Cg]:td"f such matters as are subject of
mn

alidity of legislation by admis.
fd" élc'lck::pt in mind that the constitu-

rule that a demurrer to a

;Ii-t}i‘:n g:;:::rltxl all mate{ial allegations there-

;’f has been held inapplicable to preclude an

attack by demurrer upon the constitutionality

of a statute upon which the action is based.

State ex rel. Whetsel v Wood, 207 Okla 193,
248 P2d 612, 3% ALR2d 1321,

ie v New York, N. H. & H. R. Co.
a;’égzm;sz 73 A 754. But see Wright v
Ceorgia, 373 LS 284, 10 L ed 2d 349, 835 Ct
1240, in which the court ulq that under
Georgia law, the constitutionality of a stat-
ute may be attacked by demurrer; the de-
fendant is required to set up the ground of
his attack with particularity in the demurrer.

14. Annotation: 71 ALR 1194-1196.

18. McSween v State Live Stock Sanitary
Bd. 97 Fla 750, 122 So 239, 65 ALR 508.

The question of the constitutionality of '
public law, such as the Illinois Employees
Compensation Act, cannot be determined
simply on the pleadings, on demurrer to "i
pleading alleging that the bill for the act an
the amendments thereto were not pnnted
as required by the constitution, before voit
on the final passage, and purporting (0 set
out all the entries and proceedings concert
ing the bill shown by the senate and hous
journals, but the court should require p“’::
of each step taken by the lcxi!h“""-.bdoh,
pasing on the demurrer, or should strike t°
demurrer from the files and reawr® =
joinder of issue, Nakwosas v Western Pape
Steck Co. 260 Tl 172, 102 NE 1041. I
At to judicial notice, see §§ 135, 156, inlth:
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. ),,C.C.&St.t..a_c‘.Lv
s‘u‘l;,PllgO’br;s 345, 102 NE 25.

17. Nakwosas v Western Paper Stock Co.
250 0 172, 102 NE 1041.

. Chicago & G. T. R. Co. v Wellman, 143
Ul!i. 339, 36 L «d 176, 12 S Ct 400.

Constitutional questions will not be passed
on in a friendly or Retitious suit, of on waiver
o other than constitutional questians involved,
o on the admiuiens of a diustrct attorney,
or on an agreed statement of facts.  Green-
ville County Fair Aso. v Christenberry, 198
SC 338, 17 SE2d 857,

19. Adanu v Clark, 36 Colo 63, 85 P 642;
E Fougera & Co. v New York, 224 NY 269,
120 NE 612, 1 ALR 1467; Siate ex rel. Wel-
don v Thumasen, 142 Tean $27, 221 SW 491.
Annotation: 92 ALR 607, 668,

In the determinati

L nation whether 3 statute

:i:‘lud by teason of baving been duly sub-

el 10 8 peferendum vote of the prople,
b Yy stipulations of

official action taken in con.

nection  th, R
S0P v Suate, 14 Aria

CONSTITUTIONAL LAW

e thal

ciple nbc rcdicated on an 2 diecion.
n

‘ci:lcl]are a statute to

§118

. or for private part.icS.“ This question affects the rights of the
for 2 J9Y 77 well as the rights of parties to a particular proceeding.
lic 8 o courts should be careful not to declare legislative acts uncon-

P‘; p this rezioagree d and general statements and without the fullest disclosure

nerally been held that stipulations that particular statutes of
lid, as well as stipulations as to the steps taken in the passing
stipulations as to their construction, which in effect amount
tutes of invalidity, are without binding effect.!?

And the courts

efused to allow litigams,_ cither specifically or by admissive
pave €© w0 agree privately as to the constitutionality of statutes. This prin-

condU; * been exprcSSCd in the rule thato a judgment of invalidity of a statute
s

In other words, the court will not

be unconstitutional because facts showing its unconstitu-

€ re alleged in the pleading of onc party and admitted by the other.}

onality 2 not admit the invalidity of a law by a failure to deny an allega-

A party SO0 ‘not constitutionally enacted.!

‘ cannot stipulate as to the interpretation of a constitution. Thus,
that a particular provision of a constitution does not apply to
Similarly, a stipulation as to when a con-
ional amendment went into effect is of no valigiity.' . There is some mi-
inclination, on the other hand, to uphold stipulations that legislation

A stipulation that a statute regulating the
fength of truck-semitrailer combinations ex-
cludes from the highways a combination safer
than the types permitted is not, even though
one of the parties is the state, conclusive that
the statute has no reasonable relation to pub-
lie a(e}y on the highways. State v Wetzel,
208 Wis 603, 243 NW 768, 86 ALR 274.

20. State v Aloe, 132 Mo 166, 54 SW 494.

1. Adams v Clark, 36 Colo 65, 85 P 642;

Peckham v People, 32 Colo 140, 75 P 422;
Nakwosas v Western Paper Stock Co. 260
I 172, 102 NE 104); Bank of Common-
\u_cahh v Spitman, 33 Ky (3 Dana) 150; Acty.
Gen. v Rice, 64 Mich 385, 31 NW 203" State
ex rel. Hawes v Withrow, 154 Mo 397, 53
SW 460; Suate ex tel. McCaffery v Aloe, 152
Mo 466, 54 SW 494; McLane v Paschal, 8
Tex Civ App 398, 28 SW 711, error ref,

2. Adama v Clark, 36 Colo 653, 8% P 642,
3. Annotation: 92 ALR 670,
4. Annotation: 92 ALR 669,
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Jature i entit ’
courts must_ uphold the statute. €& . Atty. Gen. ex rel. Conely v Detroit, 78

hey doubt its wisdom and are of the opinion ]
:h;lyao;;lr]rcm and better method could be Mich 543, 4’4’NW 388. )
devised for accomplishing the desired pur- A workmen's compensation act will not be

pose. Albritton v Winona, 181 Miss 75, 178 held invalid on the ground that it will prove
So 799, 115 ALR 1436, app dismd 303 US  unnecessarily costly and burdensome to those
627, 82 L ed 1008, 58 5 Ct 766. whose interests are affected by it, and will

A statute may not be held unconstitutional lead to public and private abuses. State ex
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1
’by re-enactment.

constitution at t amendment whic
a legislature has power to enact a

respective

itutional -
of a constitutiona be given life only
is not scll-executingy B 81 ¥ oot that

There is authority t0

itutional statute is not validated

An u&izr:xs:;: clonstitutional amendment, ex-
byasuossib]y where the latter ratifies and
el ps the ‘statute. State ex rel. Miller
5’5,ﬁ“a,,ey, 342 Mo 641, 117 SW2d 319,

J? , 166
11. Allied Sloreoshqf 0};:’2{;%4‘/2 BtﬂvgnNE%S
i 6, 1 io 5 0,
2';l,oasﬂt’d“358 US 522, 3 L ed 2d 48

S Ct 437.

12, Fleming v Hance, 153 Ca(]} 16228,394i91]’
a2 N Breh U"I';m"niﬁgyéo]%noimoi 131
SE 105; Etchison Dri 3 noY 93 oot
L %o, 20 BGQ?gg}eSZnizeani}?n.gCo. v 14. Hammond v Cga(;t’ngl o, 53 313 11
Mich 369, 206 5573 47 NW 25; State ex SE 479; Fon.tenothv oun ; 128 La 20, 5¢
Omu B2 M ey, 342 Mo 641, 117 o408 (holding that where 2 statute atiacked
rel. ;\4 5'{3' .S‘;ate v Safew"ay Stores, 106 Mont 55 unc'{'nst{tutlonal is dra ln: 2nd affirmed by

1532)”2 76 P3d 81; Whetstone v Slonaker, 110, constitutional amendment,

Neb 343, 193 NW 749; State ex rel. Steven-  jgig for further constitutional attack).
son v Tufly, 20 Nev 427, 22 P 1054; Trus-

illips Exeter Academy v Exeter, 90
IIVE;; 3f721ih‘2”7pA2d 569; Woodall v Western
Wake Highway Com. 176 NC 377, 97 SE 226;
Ursuline Academy of Cleveland v Board of
Tax Appeals, 141 Ohio St 563, 25 Ohio Ops
152, 49 NE2d 674; Board of Elections v State,
128 Ohio St 273, 191 NE 115, 97 ALR

13. Mt. Pleasant v Vansice, 43 Mich 361,
5 NW 378,

dustrial
_ Red Rover Copper Co. v In
szn.%% Ariz 203, 118 P2d 1102, 1372?1.‘1117
740; Lee v Superior Court, 191 Cal 46,7 et
972; Golden v People, 101 Colo 381,5 A
715; Peck v Tugwell, 199 La 125,6 e 5
524; Peck v New Orleans, I?IS‘)hL;a,]s ,313 Mo
; Smi 123 Or 501, 262 508; State ex rel. Faust v Thomas, i
T e Wash 120, 60 B 136, 160, 262 SW 34; People ox el MeClclnd v
H ds State v Lane, 40 Was oberts, X ) 3 1
;;1?54?2:?;25?7‘2 sy v Olcott, 102 Or 327, 202 P 431; Hutchinson

i 603, 181
A constitutional amendment does not vali- v Patching, 103 Tex 497, 129 swW ’
date or enlarge any previously enacted legis- SW 400,

lation for which there was no constitutional . 44 Ohio
: ; i Ohio St 226, .
authority at the time of enactment. Ursuline Olpss .21222“ ; 3"611\}2‘:2:155401, l22 ALR2d 1300;

Academy of Cleveland v Board of Tax Appeals, . 73
141 Obio St 563, 26 Ohio Ops 152, 49 NE2d  Board of Elections v State, 128 Obio St 273,
674. 191 NE 115, 97 ALR 1417,
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CONSTIWTIONAL LAW § 181
tion where the statute is passed

L t authorizing it or provides that
effect upon the adoption of such a constitutional amendment.”

not authorized by the present constity

a

2. PARTIAL UNCONSTITUTIONALITY

a. RULE OF SEVERABILITY; In GENERAL

erally.
181'h Gucgl;l st is manifest that an unconstitution
Altho
C

¢ . al provision in a statute is not
> use included in the same act with valid Provisions,’ nonetheless it

principle that a statute may be constitutional in one part and
in another and that if the invalid part is severable from the
tand while that which is unconsti-

d, it has been said that whenever a
v Hoy Chong,

jonal d

tut;(:ion which is constitutional may s

1 is stricken out and rejected.®  Indee
a

Anderson, 269 US 36, 70

Willer, $°35%, 214gléla\§?iip399: Ba\};ht'xne v
A Ys aho N 94; Henrys v
od 1.5.1, ct, which was enacted after rati- Raboin, 395 111 118, 68 NE2d 491, XGQYXLR
prohibitief 1 “Eighteenth Amendment to the  927; Sarils v State, 201 Ind 88, 1£6 NE 270,
fication ‘(’;onstit“‘i"“- not invalid beca:i.\sc en- 67 ALR 718; Davidson Bldg. Co. v Mulock,
Federal fore the time when the amen m‘enltls 212 Towa 730, 235 NW 45; Voran v Wright,
acted belo provisions became effecuve)é Se 129 Kan 601, 284 p 807; Pallitt v Lewis,
prohibitor? P ices, 227 Ala 296, 149 So 269 Ky 680, 108 SW2d 691
Opi“‘f{:: Opinions of Justices, 227 Ala 291,

C 113 ALR 691;
Ricks v Close, 20 s s
776; Alabam’s Freight ose 1 La

$ 242, 9 So 2d 534;
Co. v Hunt, Baltimore v O’Conor, 147 Md 639, 128 A

18] 242 P 658; Busch v Turner, 26. 759, 40 ALR 1058; Bowe v Secretary of

iz a17, 161 P2d 456, 171 ALR 1063; Commonwealth, 320 Mass 230, 69 NE2d 115,

2d Moran, 80 Fla 98, 85 So 346; Peck 167 ALR 1447; People v Victor, 287 Mich

o1l 199’ La 125, 5 So 2_d 524; State 506, 283 NwW 666, 124 ALR 316; State ex rel.

v %wsu;te Bldg. Com. v Smith, 335 Mo atteson v Luecke, 194 Minn 246, 260 NW
™74 sw2d 27; State v Hecker, 109 Or 206, 99 ALR 1053; American Exp. Co. v

P 808. Beer,

107 Miss 528, 65 So 575; State ex rel.

. . State Board of Mediation v Pi , 362 Mo 798,
18. Philadelphia & 55321;43‘;0 S 34C%00 244 SW2d 75; Hill v Rac, 55 Noor 378, 158
Pennsylvania, 122 U s * P 826; Redell v Moores, 63 Neb 219, 88 NW
75 Ct 1118, 12{}37;0}1020:‘r‘gblur€ v Gr';ﬂin, 89 NH 314, 197
ears to be universally ree- . ALR 1367; Hudspeth v Swayze,
o;:i_u’ldheazglea:gge d. The following cases 83 NJL 592, 89 A 780; St

t a small part of the virtually
;zgr:flzfm?:g amount of supporging author-
ity: Chaplinsky v New Hampshire, 315 US
563, 86 L ed 1031, 62 S Ct 766; Nashville,
C. & St. L. R. Co. v Walters, 294 US 403,
79 L ed 949, 55 S Ct 486; Lynch v United
States, 292 US 571, 78 L ed 1434, 54 § Ct
840; Champlin Ref. Co. v Corporation Com.
286 US 210, 76 L ed 1062, 52 S Ct 559, 86
ALR 403; Utah Power & L. Co. v Pfost, 286
US 165, 76 L ed 1038, 52 S Ct 548; Millett v
Frohmiller, 66 Ariz 339, 188 P2d 457; Wasson

v Planters’ Bank & T. Co. 188 Ark 343, 65
Swad 528, 90

7Cal 2d 744, 62 P2d 1037, 63 P2d 810, 108
ALR 595; Ja

rdine v Superior Ct. 213 Cal
301, 2 P2d 756,
284 US 592,

Jackson v Denver,

ate v Brooken, 19
NM 404, 143 P 479; People v Mancuso, 255
NY 463, 175 NE 177, 76 ALR 514; Gity
Bank Farmers’ Trust Co. v New York C. R.
Co. 253 NY 49, 170 NE 489, 63 ALR 940;
Tooz v State, 76 ND 599, 38 NW2d 285; State
ex rel. Cleveringa v Klein, 63 ND 514, 249
NW 118, 86 ALR 1523; Treasurer v People’s
& D. Bank, 47 Ohio St 503, 25 NE 697,
Johnson v State Election Board, 197 Okla 211,
167 P2d 891; Castle v Gladden, 201 Or 353,
270 P2d 675; Knowles’s Estate, 295 Pa 571,
145 A 797, 63 ALR 1086

; Newport v Horton,
22 RI 196, 47 A 312; Gillespie v Pickens
County, 197 SC 217, 14 SE2d 900; Wheelon

v South Dakota Land Settlement Bd. 43 SD
531, 181 NW 359, 14 ALR 1145; Rhinehart
v State, 121 Tenn 420, 117 SW 508: Sharber
v Florence, 131 Tex 341, 115 SW2d 604;

ALR 141; Gillum v Johnson,

79 ALR 291, app dismd
76 L ed 510, 53 S Gt 197;

109 Colo 196, 124 P2d Smith v Carbon County, 95 Utah 340, &1 P2d
240d- State v Hurliman, 143 Conn 502, 123 370; Sabre v Rutland R. Co. 86 Vt 347, 85
A2 767; Amsel v Brooks, 141 Conn 288, 106 A 693; Kizee v Conway, 184 Va 300, 35 8§
Al 152, 45 ALR2d 1234 app dismd without 2d 99; State v Grabinski, 33 Wash 2d 603,
OCI; 338 5 880, 99 L ed 693, 75 § Ct 125; 206 P2d 1022; State v Heston, 137 W Va
83'":\ ?Bl?)d v Conrad, 26 Del (3 Boyce) 549, 375, 71 SE2d 481; State ex rel. Wisconsin
37 SG' error dismd 235 US 712, 59 L ed Teleph, Co. v Henry, 218 Wis 302, 260 NW
% 'so 5 dC:t$5503; Greenblatt v Goldin (Fla)
»

486, 99 ALR 1267: McFarland v Cheyenne, 48

59 ALR2d 877; Territory  Wyo 86, 42 P2d 413,
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Brazee Vv Michigan, 241 .
rable. o 36 S Ct 561. $ 340, ¢,
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& N. E. R. Co. v Gugj
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ng gcttlcmcrlli‘gd. 43
1A e against
[ nis-

- nder it conmstitutional, that
::;l,i ::ill be adopted, even though ;;
eliminate a part of the act. Bishop T‘nllay
91 Okla Crim 457, 209 P 228, 27 ALR léga,

For general rules of construction favor; n&

g

validity, see §§ 144 et seq., supra,

1. Lynch v United States, 292 US 5

. odT45s, 54 S Gt 84; Hill v wauaczl’zg‘*
1544, 66 L ed 822, 42 S Ct 453; g, 99

v Continental Oil Co. 256 US 642, g5 1, 1

1139, 41 S Ct 606; McFarland v Americ:n

sions O ot €
use
%nc:anan, 200 Cal
1341. L.
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ent domain stat-

n in an emm-isc valid in_aus

) i herw . d

-hich statut¢ 1I$ ot ribed lan
e G e acawstion of 0 orar as - sugar Reft G0 B0 VS0 %y i e 390, 38
hase) wiicl, f eminen ) 3 . F. R,
}:yalt’tzgpfs to cx"m; .ztt;e fgﬁ‘::er ‘t)o provide  Co. 232 US 318, 51% LAe_d %2414: 348 Ct 33§~
domain, by reason oslte S ‘McCook, 109 Ghema v State, d IB?ZA X 6 146 P 404
just compensation. ?4 ALR 1453. Adams v Spillyar s, \rk 641, 61 sSwod
Conn 621, 147 A 126, lating the 686, 86 ALR 1493; American Federation o
s provision, in 2 statute regu o. Labor v Reilly, 113 Colo 90, 155 P2d 145

60 ALR 873; Wadsworth v Union P. R,

;8 Colo 600, 33 P_515; Greenblatt v Golgio,;

(Fla) 94 So 2d 355, 59 ALR2d 877; Staqe

ex rel. Moodie v Bryan, 50 Fla 293,739 g,
People ex rel. Thomson v Barnett, 344

929;
10 62, 176 NE 108, 76 ALR 1044; Mathews
v

ion of petroleum and pro-

ll:ﬁlixc: otrllme tgking of petroleum aht raef;;n;t

w]ht:n there is not 2 market d,emtantc(lJ ti ; cfor 2
7 jce equivalen 1

' “dldaettcram]i’z;d by a standard prescribed

e Champlin Ref. Co. v Cor-

he statute.
gz;mtti:nsCom. 296 US 210, 76 L ed 1062, 52 People, 202 Ill 389, 67 NE 28; Henderson
E%5: 559, 86 ALR 403. .4 v State, 137 Ind 553, 36 NE 257; State v
adlock wit wa 1, 82 NW 445; State ex rel.

Santee, 111 Io

for breaking a de:
ite v Wyandotte

— a provision saction of county business County, 140 Kan 744

respect to the transs the statute i j
ty commissioners where the 9 P2d 286; State v Smiley, 65 Kan 240, 69
by county o ects the_appointment of - 29 0" Sqd’ 196 US 447, 39 L ed 546, 25

d by the legisla- 201 La 242, 9 So

i bents for offices create:
:3?:.’" K?rchdor{cr v Tincher, 204 Ky 366, 264

SW 766, 40 ALR 801.
—a provision cr;atin
presumption of guilt of col

Ct 289; Ricks v Close,
gd 534; Gretna v_Bailey, 141 La 625, 75
. So 491; Paine v Savage, 126 Me 121, 136

¢ an unconstitutional 37664 ’51 ALR 1194; State v Montgomery,
rporate directors g4 Me 192, 47 A 165; Baltimore v O’Conor,
in case of fraudulent insolvency, in a general 447 Md 639, 128 A 759, 40 ALR 1058;
fraudulent insolvency statute. People v Man- ¢ 0ot County v Pocomoke Bridge Co. 109
cuso, 255 NY 463, 175 NE 177, 76 ALR Md 1, 71 A 462; Nalley v Home Ins. Co.
S 250 Mo 452, 157 SW 769; State ex rel. Ragan
The provisions of a statute requiring a li- v Junkin, 85 Neb 1, 122 NW 473; Lane Dis-
cense to engage in the business of reselling tributors v Tilton, 7 NJ 349, 81 A2d 786;
tickets o places of amusement and fixing the  Fougera v New York, 224 NY 269, 120 NE
resale price are severable, so that a conviction 6421 ALR 1467; People v Orange County
for engaging in such business without a li- Road Constr, Co. 175 NY 84, 67 NE 123
cense may be sustained, although the provision Rathbone v Wirth, 150 NY 459, 45 NE 15;
fixing the resale price may be found to be in-  State v Harris, 216 NC 746, 6 SE2d 834,
valid. Weller v New York, 268 US 319, 69 195 ALR 658; Keith v Lockhart, 171 NC

L ed 978,45 S Ct 556. 451, 88 SE 640; State v_Bickford, 28 ND
Elections v State,

The possible invalidity of so much of a 36, 147 NW 407; Board of 7
statute, licensing and regulating private em- 128 Ohio St 273, 191 NE 115, 97 ALR 1411:
ployment agencies, as prescribes the fees which ~Mendiola v Graham, 139 Or 592, 10 p2d 91 Y
may be demanded or retained does not affect  Standard Lumber Co. v Pierce, 112 Or 314,
the validity of other provisions of the act from 228 P 812; Ex parte Massey, 49 CTC! tgﬂm

ounty,

which the proyision in respect of fees is sepa- . 60, 92 SW 1086; Smith v Carbon
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Prevents the severance and
¢ sections

<
on where (1) that provision is

(2) that provisi
before thlz cou‘xg.r.;
severability,

plied to save par-
Wh In toto involves,

amentallys, s Qogs Y with the § :
fu:ilve body which Znilctgd ‘hi lcglslatlo{,.‘ Howcver, in dct;l:;nt. of the legis-
18; st be deeme 3 o Z-VC ICCH(} the intention of the legis\atu‘r:mg Tl was
(o e cability have been developed. Thus, it is held that & afvr shirenms o
of %5 portions, the remaining provisions are operative anq rs‘t]f}\m_mamg the
in" olish, their PrOPEr PUrpose, t does not necessarily follow that the whele
Cct is void; and € ISC .ta Y s gx;en to the remaining portions® I is :‘swho}c
Phat in any case Where it 15 sought o apply the general rule, the consﬁn‘:t‘xo:xs
g1 P2d 370; State v Edwards, 95 by the pref

wx{,,aﬂé%g, 122 SE W27828;5Bonm:tt v Vallier, People ex ref.r ?:rie?:%“{]p:g ‘ﬁ) be Created.
W V10, 116 NW 885 362 111 164, 199 NE 272, 104 ALE 1090

For example, thehCO?H?’Wi as been ap- —.an act imposing a tax as it

jied to invalidate the following: of adm3tt\_ng a foreign corporat'\ona‘ c%nd““’f‘
? provision of the statute for payment ne€ss within the state and an act o dusit-

; the state treasury of salaries of certain franch_\se tax based upon the aggre m:posmg a
frg,cers charged with the administration of of capital stock, surplus, and und'\s?dcda Drobi:
o stice in 2 certain city, as well as another 2are, from the character of the sub’e::t Profus
]li-o ision of the statute.rehevmg the city from and the mode in which it is dealt i:’nhn!au“
Jiability to pay certain fees to which the de_pepdem, and the unconstitutionality lin i
1faﬁ o are entitled as compensation. Balti- Will invalidate the other. Looney v Cy 26 Co
ey O'Conor, 147 Md 639, 128 A 759, 245 US 178,62 L ed 230,38 S Ct g
T ALR 1058. )

ision of an act of the legislature f 2. Andrews v Heiney, 17
— a provisio gislature for g CQ Y Stuiley, y, 178 Tnd 1, 98 NE

2 jury list including 'electors'of both sexes
and a provision therein that it shall not be
in force unless the question of its adoption is
submitted to the legal voters of the state and
approved by a majority of the votes cast upon
the proposition. People ex rel. Thomson v

65 Kan 240, 69 P 199,
3. § 114, supra.

4. § 186, infra.

5. Ft. Smith v Scruggs, 70 Ark 549, 69 SW

Bamnett, 344 Il 62, 176 NE 108, 76 ALR 679; Greenblatt v Goldin (Fla) 94 So 2d 355

1044.

— a section of a state code providing for the
quadrennial election of county recorders, be-
ginning with the election of 1936, and pro-
viding that a recorder so elected shall hold
office for 4 ycars, and another portion of the
statute eliminating an election in 1934, which
would automatically extend the term of incum-
bergts unclozrgti(t;l:ionally. Board of Elections
v State, io St 27
g iTch 3, 191 NE 115, 97

—~a provisio_n of a state “Bank Collection
Code,” as applied to national banks, allowing
?_;;rgference in the assets of a bank which has
tzl iet after having charged an item presented
withmt;(: }t‘}ale.account of the maker or drawer
o hou ving settled for the same in money
bl ¢ 0u;lcondmona! credit, regardless of
e hod race the fund, as well as the entire
and righ tse It comprises one entire scheme

taken away are compensated for

59 ALR2d 877; McDougall v Lu
141, 58 NE2d 899, ISBgaALR 10?)(15)?’!’1?19'11111":
Rand, 250 111 561, 95 NE 623 Peopl’e v Olsen
222 T 117, 78 NE 23; Sinking Fund Comrs,
v_George, 104 Ky 260, 47 SW 779: State v
Firemen's Fund Ins. Co. 152 Mo 1, 52 SW
51:?‘%; %;xlte l\igdﬁms %i(p. Co. 85 Neb 25, 122
+ Redell v Moo
W 243: res, 63 Neb 219, 88
For the closely allied rule that elimination
of nonessential portions of an act is permissible
where_lt will not affect the validity or the
operation of the general scheme, see § 191, in-
ra.
. The elimination from a tax statute of pro-
vision unconstitutionally allowing special ex-
emptions to holders of bank stock will not
invalidate the statute if a complete and valid
system for assesting such property remains
after the elimination. Stillman v Lynch, 56
Utah 540, 192 P 272, 12 ALR 3552

an
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912; Baldwin v Franks, 120 Gacen-
od 766, 7 S Ct 636, 76[31; i:iomdextersv

how, 114 US 270, 29 L &

" Trade Mark Cases, 100 US 8%

?563 gemilgecogf. Co. v Bo?l;i-ngflli (CAB) 147
4!19; People v Kipley, Y

5‘29; Sarils v State, 201 Ind 88, 166 NE 270,
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NE 778;l Davidson Bldg. Co. v Mulock, 21

Towa 730, 235 NW 45; State v Santee, 11
Towa 1, 82 NW 445; Bosworth v State Uni-
versity, 166 Ky 436, 179 SW 403.; Ballard v
Mississippi Cotton Oil Co. 81 Miss 507, 34
So 533; St. Louis v Grafeman Dairy Co. 190
Mo 492, 89 SW 617; St. Louis v Liessing, 190
Mo 464, 89 SW 611; Grimes v Eddy, 126 Mo
168, 28 SW 756; State v Adams Exp. Co. 85
Neb 25, 122 NW 691; State ex rel. Ragan v
Junkin, 85 Neb 1, 122 NW 473; Wenham v
State, 65 Neb 394, 91 NW 421; City Bank
Farmers’ Trust Co. v New York C. R. Co. 253
NY 49, 170 NE 489, 69 ALR 940; Skaneateles
Waterworks Co. v Skaneateles, 161 NY 154,
55 NE 562, reh den 161 NY 658, 57 NE 1124,
affd 184 US 354, 46 L ed 585, 22 S Ct 400;
State v Bickford, 28 ND 36, 147 NW 407;
R i e i
) 1417; Fi
Tenn 646, 8 SW g4t | e v Sate, 114

7. Woolf v Full
o ALR j057 lem 87 NH 64, 174 A 193,

Where the legislature intend: i
1
2 new system of taxation as 3 !‘w}?(ﬂzu?;:n:}::
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3 possible t
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8. Redell v Moores, 63 Neb 219, 88 NW 243,
See also Utah Power, etc. Co. v Pfost, 2
US 165, 76 L ed 1038, 52 S Ct 548, refermne
to what conclusions may be drawn from the

face of the legislation.

9. Springfield Gas & E. Co. v Springfield
o5 SP5%, 126 NE 739, 18 ALR 929, afid
2 US 66,66 L ed 131,42 S Ct 24.

10. Townsend v State, 147 Ind 624, 47 NE
19; State v Ehr, 57 ND 310, 221 NW 883,

11. Berea College v Kentucky, 211 US 45,
53 L ed 81, 29 S Ct 33; Loeb v Columbia
Twp. 179 US 472, 45 L ed 280, 21 S Ct 174;
Newton v Tuscaloosa, 251 Ala 209, 36 So 2d
487; Little Rock & Ft. 8. R. Co. v Worthen,
46 Ark 312, error dismd 120 US 97, 30 L ed
588, 7 S Ct 469; Gherna v State, 16 Ariz 344,
146 P 494; Re Campbell, 143 Cal 623, 77 P
674, affd 200 US 87, 50 L ed 382, 26 S Ct
182; Hyde v Southern R. Co. 31 App DC 466;
Donald v State, 31 Fla 255, 12 So 695; People
ex rel. Barrett v Union Bank & T. Co. 362
Iil 164, 199 NE 272, 104 ALR 1090; Shella-
harger Elevator Co. v Illinois C. R. Co. 278
Il 333, 116 NE 170; Scown v Czarnecki, 264
11 305, 106 NE 276; Bosworth v State Uni-
versity, 166 Ky 436, 179 SW 403; Airey v
Tugwell, 197 La 982, 3 So 2d 99; State v
Robb, 100 Me 180, 60 A 874; Soper v Law-
rence Bros. Co. 98 Me 268, 56 A 908, affd
201 US 359, 50 L ed 788, 26 § Ct 473; Bal-
timore v O’Conor, 147 Md 639, 128 A 759,
40 ALR 1058; Redell v Moores, 63 Neb 219,
88 NW 243; Hudspeth v Swayze, 85 NJL 592,
89 A 780; State v Ehr, 57 ND 310, 221 NW
883; Treasurer v People’s & D. Bank, 47 Ohio
St 503, 25 NE 697; Rothermel v Meyerle, 136
Pa 250, 20 A 583; Steed v Harvey, 18 Utah
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836; Pasadena City High School Dist. v Up.
john, 206 Cal 775, 276 P 341, 63 ALR 408;
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3. Smithberger v Banning, 129 Neb 651, 262
NW 492, 100 ALR 686.
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Pugh v Pugh, 25 SD 7, 12¢ NW 938,
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the valid portions of a statute independently
of the invalid portions. Commonwealth v
Hana, 195 Mass 262, 81 NE 149.

12. Marsh v Buck, 313 US 406, 85 L ed
1426, 61 S Ct 969, 136 ALR 1434; Electric
gond 3%3 S{\Jasre4 1%0. 8‘2, Ee(:érities & Exch.
om, s 936

678, 115 ALR 105. B

Carmichael v Southern Coal & Coke Co.

301 US 495, 81 L ed 1245, 57 § Ct 868,

109 ALR 1327; Helvering v Davis, 301 US

?;?,9.81 L ed 1307, 57 S Ct 904, 109 ALR
; Charles C. Stewart Mach. Co. v Davis,

Marter Co, v Breshears, 343 Mo 1133, 125 3 US 48, 81 L ed 1279, 57 § Ct 883,
swad 23. 15 S R 1293; Hale v State, 217 Ala 403,

, 184 8 A 369, 58 ALR 1333; Giragi v Moore,
9, Connolly v Union Sewer Pipe CO- . ALRTZ, 33, 58 P2d 1249, 64 P2d 819, 110
US 540, 46 L ed 679, 22 S Ct 431; Sprasiy Co\1ol% Wasson v Planters’ Bank & T,
v Thompson, 118 US 90, 30 L ed 113, 6 2.5 : 18

988; Re’ Moboney, 133 Cal 180, 65 P 389

. A?'l Ark 343, 65 Swa2d 528, 90 ALR
i Adams v Spillyards, 187 Ark 641, 61

116 Am Jur 2d]—27

1169; Collins-Dietz-Morris Co. v

Com. 154 Okla 121, 7 P2d 12§m§-e()c;:;§i
561; Standard Lumber Co. v Pierce, 112 Or
314, 228 P 812; Prata Undertaking Co, v
State Bd. of Embalming, 55 RI 454, 182 A
808, 104 ALR 389; Jordan v Crudgington,
149 Tex 237, 231 SW2d 641; State v Clausen
65 Wash 156, 117 P 1101; State v Heston,
137 W Va 375, 71 SE2d 481; J. C. Penney
Co. v Tax Com. 233 Wis 286, 289 NW 677,
126 ALR 1333, revd on other grounds Wis-
consin v J. C. Penney Co. 311 US 435, 85
L ed 267, 61 S Ct 246, 130 ALR 1229, rch
ii“‘i- 312 US 712, 85 L ed 1143, 61 § Ct

Annotation: 713 L ed 287 et seq.

Where separate provisions of the same
statute can each be given effect standing
alone, and the statute contains a severability
provision, the constitutionality of one part of
the statute will be considered separated from
the constitutionality of the other. McElroy v
United States, 361 US 281,4 L ed 2d 282, 80
S Ct 305.

The provisions of the Alabama ‘Unemploy-
ment Compensation Act for the taxation of
employers for the purposes of the act are
separable from those providing for the taxa-
tion of employees for such purposes, the stat-

ute containing & p ility clause and there
ay
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pumping water for irrigation, in 2 statute 1062, 52 S Ct 559, NWad 985 Hanna-

taxing the generation of electricity for sale. State, 76 ND 599, 38l Ve 169’Va 550,
Utah Power & Light Co. v Pfost, 286 US  bass v Maryland Casualty .

Tax Com.

L d 1033, 52 5 Ct 548. 194 SE 808; J. C. Penney Co. v 3,

163, O hovion centimaing bty of bank 233 Wis 286, 269 NW 677, 126 ALR 1333

stockholders for existing bank debts and for revd om other grounds Wlsconsm267 61 8

the imsuance of certificates of indebtedness 10 Penney Co. 311 US 435, 85 L ed ; s 712

owners of fromn deporits, added by an  Cr 246, 130 ALR 1229, reh den 31 4
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lon must be gy
525 Ct 285; Tooz v State, 76 ND 599, which the 1eq: overcome
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538111W2d 285. :\rlrx\ng‘clausc will not operate
3 ter v Carter Coal Co. 298 US 235 pHMININE party of S Save the
47, Carteli 6, "56 S Ct B5S5: Railroad Re.  17°PV Sims, 135°W V3 g5 5 St ex rel,
L ed 77 Alton R. Co. 295 US 330, 79 » 17 3E2d 122,

80 , Bd. Ya. ) 18, Cart
gireme” 55 § Ct 758; Utah Power & I, 4% “2fter v Carter Coal o,
ed 1365 “256 US 165, 76 1. ed 1035, 53 T led 1160, 56 5 Cr 555, Frpnss US 238,

10% Ga 51s 1o 3 ¥loover v Brown

Co. V.20 Dorchy v Kansas, 264 US 286, 63 i’ SE 231, ’

&) 5?}%, 2;’5 e 323; State ex rel. Englioh If the test of separability

L ¢d 652 1 Com. 160 Ohio St 215, 52 Ohio  52ving clause or separability el S0 3

¢ Indus 5 NE2d 393, adhcrf?,d to on reh V€ 10 the judicial ming that th: ‘“ ature

Opos Oh’io 15 NE2, Ohio Ops 335, 117 NE :;tsnd!ﬁti \halt_dthe invalid portion b:gslts}iact\‘:;:

o valld portion survive. N

i 22'w'ion: 13 1 ed 290. Tu’;ti:'a?sa, 1.2(\;1 Ala 209, 36 o 2d igvmn Y
12 L nvalidity of ing

y o s in a statute is .mv'al.id of August 24, 1921,?2 li:\t\kx‘rei‘;rradmg ey

A saag it attempts to control the judicial t0 secure compliance i eetiarons

insofar ion of the statute.  Spitcaulsky v  of boards of

consmxctsl53 Mo 94, 182 SW2d 86, 160 ALR 2nd of the r

by that act,
egulations .
Hﬂottcn’ calle: tax, invalidates :ge(ttﬁg l:zg\}l};:io;o;
gg’l:he effect of the inclusion of a severability ‘;}éatﬂ;‘eﬁ“‘m being 50 interwoven with the
in a statute is to minimize the possibil- gu: *;O“s that they cannot be separated
.‘hus‘t? a holding that the entire statute is jn- DOfWithstanding the direction in § 11 of the
g it is merely an aid to interpretation act that if any provision thereof or the

valid: o inding upon the courts, State application thereof 1o any

ex rel

o P the remainder of the”act and of the ap-
%0 ) provision to other persons
and circumstances shall not be affected there-
This latter section did not intend the
court to dissect an unconstitutional measure
and reframe a valid one out of it by inserting
limitations which it does not contain. This
is legislative work beyond the power and
function of the court. Hill v Wallace, 259

- licati
The presumption of separability of the pro- Pacauon of such

.ionc of the Bituminous Coal Conservation i
Xz?g; 1935 created by a legislative declara- by
tion that the invalidity of any portion of the
statute shall not affect the remainder is not
aided by a provision therein that no producer
shall, by reason of his acceptance of the code
of regulations therein provided for or of the
drawback of taxes allowed to producers ac-
cepting such regulations, be held to be pre-
cluded or estopped from contesting the con-
stitutionality of any provision of such code.

US 44, 66 L ed 822, 42 8 Ct 453,

ed 1160, 56 S Ct 855.

) ! s Dy person or cir-
and 18 Pennock v Coe, 42 Wash 2d 569, 257 C}l]lmstancg; is held invalid, the validity ;i

. In vievg of the close interrelation of wages
in the_bltuminous coal-mining industry and
the price of coal, the price-fixing provisions

of the Bituminous Coal Conservation Act of
Carter v Carter Coal Co. 298 US 238, 80 L 1935 myst be regarded as so inseparably con-
nected with the labor provisions that the in-

18. Mazurek v Farmers’ Mut. F. Ins. Co. Validity of the labor provisions renders the

320 Pa 33, 181 A 570, 102 ALR 798.

A saving clause will not be given effect
where the invalid provisions affect the domi- 5
nant aim of the whole statute. Railroad Re- 83.
tirement Bd. v Alton R, Co. 295 US 330, 79

price-fixing provisions inoperative, notwith-
standing the saving clause. Carter v Carter
Coal Co. 298 US 238, 80 L ed 1160, 56 § Gt

The exception of groups from the provi-

L ed 1468, 55 S Ct 758 (holding that, for sions of a statute x:equ.iring who\csa:\e prod-
that‘ reason, invalid portions of the Railroad uce dealers to obtain licenses and give bond
tirement Act carry the whole statute down is such a vital part of the statute that it

with them),

invalid, the whole statute falls, notwithstand-

If the elimination of the unconstitutional ing such a clause. State ex rel. Hickey v

wlt in an act other and different from that 434.

Parts of an act of the legislature would re- Levitan, 190 Wis 646, 210 NW 111, 48 ALR

4y
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3zssu‘s:'2 73 L ed 28 o not 503; 5‘235‘2 ";f'}izd 624, 100 ALR 581;
ALR 59. ving clause W N Moot Ok mers’ Mut. F. Ins. Co. 320 Pa
The presence O 2 fe to be upheld 40 Maa1 A 570, 102 ALR 798.
- ofa rt el ]
i’:fsen;aﬂfﬁ’”u‘t°"ncc§t i Faubus, 233 Annotation: 73 L ed 289.
constitutional:

721, 347 SW2d 52

if any part
.. o in a statute that " alid
A Provison il be adjudged 10 be W

ity that with the provisions eliminated,

Jegislature would not have adopted the re-

ining provisions.
!r’l::vcr Dist. 143 Neb
ALR 480.

Carter Coal Co. 298 Us 238,
st 60,56 i 855; Railroad Retire-
ment Bd. v Alton R. Co, 295 US 330, 9L
ed 1468, 55 § Ct 758; Hill v Wallace, 259
US 44, 66 L ed 822, 42 S Ct 453; Tucson

v Stewart, 45 Ariz 36, 40 P2d 72, 96 ALR
1492; Adams v Spillyards, 187 Ark 641, 61
SW2d 686, 86 ALR 1493; American Federa-

Consumers Pub.
??3!,01‘(') Nw2d 784, 152

420

hore, 331 Pa 255
leate Bros. Co. v Basl 3 ,
200 Holg2® 117 ALR 639.

oal Co. 298 US 238,
'Lcafi'ef 160 %agtes'cc:: 855; Railroad Retire-

80 L o v Alton R, Co. 295 US 330, 79 L

:ldex;%& 55 § Ct 758; Utah Power & L. C((:J.

J Plogt, 286 US 165, 76 L ed 1038, 52§ Ct

548; Williams v ?tazgagi 8’11?5?' 62O BALR
73 1, ed 287, s

gg?s 17{3iccio v Hoboken, 69 NJL 649, 55 A

1109; Tooz v State, 76 ND 599, 38 NW2d
285,

38
4, Carter v Carter Coal Co. 298 US 238,
80 L :ie;lﬁo, 56 S Ct 855.

§. Cap. F. Bourland Ice Co. v Franklin

Utilities Co. 180 Ark 770, 22 SW2d 993, 68
ALR 1018,
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1l-established rule regarding severater:
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plan and opera_ltion of the law in jts entirety
the conclusion that it would not have been
to

RTICULAR RESPZCTS

Parts of

a3 reasonably to lead
. adopted

ceived the invalidity of the part held to be
pcr

ns v State, 247 Ala 269,

6. A Bertolla & Sor Co. v Blan,
155 So 612; State ex rel.
229 v Philips, 70 Fla 340, 70 So 367;
Clarkson rel. Atty. Gen. v Hilburn, 70 Fla
state e’éo 784; Ballentine v Willey, 3 Idaho

55, 59l P 994; Smith v Thompson, 219 Yowa

496, 3258 NW 190; State ex rel. Taylor v

888i 129 Neb 669, 262 NW .835; State ex rel.

Hf;l}; 2 v Farmers Irrig. Dist. 98 Neb 239,

Og ‘I:QW 372, affd 244 US 325, 61 L ed
1?68 37 § Ct 630; State v Junkin, 85 Neb 1,
122 NW 473; State v Bickiord, 28 ND 36,
147 NW 407; Fullerton v Lamm, 177 Or 694,
165 P2d 63; State v Candland, 36 Utah 406,
104 P 285; State ex rel. Kempinger v Whyte,
177 Wis 541, 188 NW 607, 23 ALR 67; State
ex rel. Husting v State Canvassers, 159 Wis
216, 150 NW 542; State v Frear, 148 Wis
456, 134 NW 673, 135 NW 164.

7. Scown v Czarnecki, 264 Ill 305, 106 NE
276; Smith v Thompson, 219 Towa 888, 258
NW 190; State v Santee, 111 Iowa 1, 82
NW 445; Northwestern Mut. L. Ins. Co. v
Lewis & Clarke County, 28 Mont 484, 72
P 982; State ex rel. Taylor v Hall, 129 Neb
669, 262 NW 835; Low v Rees Printing Co.
41 Neb 127, 59 NW 362; Singer Mfg. Co. v
Fleming, 39 Neb 679, 58 NW 226.

If the invalid portion is so connected with
the residue as to furnish the consideration
therefor and as to warrant the belief that the
two were intended as a whole and that the
leglsl_ature would not have passed the residue

d it known the other part would be held in-
valid, then the entire act must fall. State
ex rel. State

Mo 7 03 a Board of Mediation v Pigg, 362

8, 244 SW2d 75,
¢ lnvalidity, under the Fifteenth Amend-

it the legislature had
unconstitutional ¥ Whenever

s Consti\uﬁon, of
i%m Ax:hedhteracy test pre-
Cor_xst An s endment of Oklahqma

ment makes in favor of
persons who, on January 1, 1866, or ‘;tra:y
time prior thereto, were entitled to vote under
any form' of government or who at that time
resided in some foreign nation, and their
lineal descendants, renders invalid the liter-
acy test itself. Guinn v United States, 238
US 347,59 L ed 1340, 35 S Ct 926.
Where those provisions of an old-age pen-

sion la\y “.rh_ich are invalid as an attempt to
confer judicial powers o

- ju n the board of county
commuissioners were enacted apparently for
the purpose of giving such board control over
the administration of the act and the elimina-
tion of such invalid provisions would leave
the control in the hands of the county judge,
the entire act must be held invalid. Denver
gOI;YnCh, 92 Colo 102, 18 P2d 907, 86 ALR

A statute providing for the creation of a
board of examiners of plumbers in cities, with
authority to examine applicants for plumbers’
licenses, formulate rules regulating the work
of plumbing, and inspect plumbing work, falls
in its entirety when the provision for exami-
nation and licensing of applicants proves to
be unconstitutional, if it appears that the
legislature would not have passed the act
with such provision eliminated. Replogle v

Little Rock, 166 Ark 617, 267 SW 353, 36
ALR 1333,

8. Huber v Martin, 127 Wis 412, 105 NW
1031, 1135.

9. Utah Power & L. Co. v Plost, 286 US
421
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v Curtiss—Wright Export

uties upon them, .
e Jature delegati™

to the separation of govern.
¢ three chartments pf government’
ting of legislative power in the judiciary,
or confer legislative power on the courts or

because such duties are not judicial in

Searle 1
69 ALR 257; Qune!reﬁvv

g legislative powers to courts is

¢ Yensen, 118 Neb 835, 226 NW 464
Middle Rio Grande
Conservancy Dist. 34 NM 346, 282 P 1, 70

16. United S”mgl Lo 255, 57 s Ct216. ALR 1261, cert den 280 US 610, 74 L ed

Corp. 299 US 304,
17. §§ 210 et 5¢Q- supra-

18. United States v Todd, 13 How (US)
52, 14 L ¢d 47; Bumett ¥ Greene, 97 Fla 1007,
122 So 570, 69 ALR 244; State ex rel. White
v Barker, 116 Jowa 96. 89 NW 204; Wifomllgo
e
Opinion of Tustices, 278 Mass 607, 180 NE
725, 81 ALR 1059: Anway v Grand Rapids
R. Co. 211 Mich 592. 179 NW 330, 12 ALR
26; State v Bates, 96 Minn 110, 104 NW 709;
Searle v Yensen, 118 Neb 835, 226 NW 464,
69 ALR 257: Re Phillips, 82 Neb 45, 116
NW 050; State v Roy, 40 NM 397, 60 P2d
646, 110 ALR I; Thompson v _Redington,
92 Ohie St 101, 110 NE 652; Langever v
Miller. 124 Tex 80, 76 swad 1023, 96 ALR
936; Territory ex rel. Kelly v Stewart, 1 Wash
98, 23 P 405; State ex rel. Richardson v
Kanawha County Court, 138 W Va 885, 78

Connty v Todd, 97 Md 217, 54 A 963;

SE2d 569.
See also § 223, supra.

19, Burnett v Greene, 97 Fla 1007, 122 So

570, 69 ALR 244; State v Bates, 96 Mi
; ;o; 104 NW 709; State v Field, 17 Mo'\gﬁnsr:

653, 50 S Ct 158; State v Huber,

198, 40 sgad 11, 168 ALR 808.
Annotation: 69 ALR 267; 168 ALR 827.

The control of state funds and their ap-
propriation te the payment of debts against
the state are powcrs exclusively belonging to
the legislature and cannot be delegated to, or
exercised by, the courts. Carter v State, 42

La Ann 927, 8 So 836.

129 W Va

In Searle v Yenzen, 118 Neb 835, 226 NW

464, 69 ALR 257, it was held that questions
and public wel-

of public policy, convenience,
fare, as related to the org

poration, bounda ries, powers,

courts for determination.

anization,

incor-

and government
of electric light, heat, and power districts, art,
in the first instance, of purely legislative €o8-
nizance and may mnot be referred to the

In Territory v Stewart, 1 Wash 98, 23 7

405, a statute authorizing the creation
municipal corporation by 2 i
upon petition of a majority of the in

of the territory to be incorporate

unconstitutional as delegating
tions to the court.

legislative

of 2

“\\

6 Am Jur 2d CONSTITUTIONAL LAW § 256
256- __yesting discretionary power in judiciary.
§ appﬂrent exception to the genceral rule forbidding the delegation of legis-

An ity to the courts exists in R o i
1ati\'c° 3“:;0 Ity is clear, however, thatciﬁnw:‘;:ccg:f:éﬂ;?: ‘Sfionfc"':d upon
, 1 must be a mere legal discretion which is cxcrcs'\::.d in :l}_(C\'CISC. .

o rs€ presc’x;xbcld by 1}:;\\4}1 and which, when discerned, it is th::ndu‘tscc;(n 13:5
the *to follow- n such nstances, tl}t: exercise of judicial discrcﬁox‘\/ b thec
o is flOt an a:t::fto ftcih\::se ;eg}sl'atxvc. power or to prescribe and crc’;.te a
Jaws t s 20 mfh: facts of a:tizn Tlsua“m: of justice and the application of
pxisting 12 tf° n ehe 'udic?a cular cases. However, the legislature cannot
1awfu11y st wjhethe ry the power to exercise a discretion to determine
. the first mst:}nCC ether a statute ought or ought not to be given an
operati"c 'cﬁ'ect ;)n ::m;:s grllV:;l :ase logically within its legitimate scope and in-
tondment hg’lf‘etr Z ;ecoe dema hics}:-‘arﬁ cam;lot be vested with discretion to de-

ine e or shall not go into effect in particular

been held in some states that —_

1t has even : the length of sente

by £eason of tt!_xe 1'1ece1:_:sxz;)1:;;l tseptz}x]ratllon_(;f the between designated limit‘: ﬁf\ :ermacmo'“m o o

dcpﬂf’mems of gove s e legislature convicted of crime. Ohi D ncing permons
onts o court the duty of re- 415, 48 L ed ne, Obio ¥ Dol A ey

anot 1% < iti 24 § :

anot ITE T cting on petitions for the sub- C Ct 703; State v

Cei‘:;ir“)i ao e voters P e question whether 1§;ar§w2ggc\£age Mig. Co. 115 Minn 207,

or not intcxiCan’!]l‘gc}:jqugo;s 1\5;13‘:‘;76 sgid (Wico- — whether the § . .

mico County ¥ 500 " A 963),  within or without t}a\(;“prlgvisaioilsv::fl :asstcat\{x:“
e.

= the absence of a ggnstitutional pro- }
tv};:i:mmregulat.ing or prohibiting the traffic in ?laggaﬁi g‘l Co. v United States, 221 US
.lxquors,dthe power so to regulate Young veD G.‘?’CM S Ct_502; State ex rel.
in it is veste exclqswely in the legis-  §62: Re Du».a ounty, 76 Fla 180, 79 So
toaire, and that this function cannot be dele-  Cass C avies, 168 NY 89, 61 NE 118;
e to_the courts or be lawfully as- 504 Soum!y1 v Nixon, 35 ND 601, 161 NW
ol by the v)udlcml branch of the govern-  5g7 USE§42 so Porter v Investors Syndicate,
b Gl oy S e e e, dactared s
Phillips, , ; Tyso e legislat i i i
W;shington County, 78 Neb 211 116 1{}\; and deter%f‘lsi: gre‘; Pty declaregl.m polgcy
W , i ed the facts and conditions which
! orm the basis for the organization, in-
On the other hand, where the making of corporation, powers, and gove {
party nominations by potitical parties is regu- electric light, heat, and %ower:mde'n: sct, or
hied by law, a statute empowering courts other public body may vest N istrict, or
1o pass upon the right of a candidate to have courts to determin \3’ - o A B
his name on_the official primary ballot is not complied with ine whethet }hc law has beed
void as sceking to confer political power o such organi rons she condmop upon which
the courts. Love v Wilcox, 119 Tex 256 23 such ¢ : m‘z‘auon shall come into being. tn
e 515, 70 ALR 1484, N Y netsc:;i:yeocour{_ doe‘s not adjudicate upon
: . _or political pro riet f i
e g e % e ooy or e
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;1; ‘ci:;:npf:r rt t})‘; pul{pose cif Adopting the local s 464, 69 ALR 257,
a liquor law, and appointi i
G Tor e clecion, doss o viste he & Sasherland v Miller, 79 W Va 756, 91
(il poon deing e poun
nts of govern i i
Gloucester County, 50 NgJL Sa?ei\;A};%l v 3. Minneapolis, St. P. & S. Ste. M. R. Co
, LY Railroad Com, 136 Wis 146, 116 NW 905.

20, Osborn v Bank of H A

Wheat of United States, 9 . statute has been held to be u P

R RO S
N , 58 A 969; State v Cun- to whom application was made to order a )g“e_

ningham, 83 Wis 90, 53 NW icial inqui
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e 5 P et 19 cbe (% 45 Film, e Va8 Cr 393, Ml
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i o jipon 5 537 Corh V35'S Ct 387; Public §.Us 23,
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2 al because 1F 24C bR ral 2w, e -’49 Wyo 158, 53 P2d 1
fﬁr:e ke pover B 5\;_:;;2. ov:f‘e f:]xf 2l 33§nmshaw, S , oo

i i reiicn the £0% s : ‘

mllézﬂcg;_ hl; e Swte. 87 10 W Legislative power is not delegated by a stat.
5((73 “ ute cfgnfcrring dl%t{;ezgn:;dyug:“;;r by a stat
i Ry rs Con- ty © cers 10 waiv . - upon coun-
Aregry o358, \bshé%m?;;e Stovall  interest 1{"Posed upon delinquent taxpayers, if
e T GE'JJS"SE é”l ’ such acuonr appears,hkely to facilitate the
o s N collection of taxes, since a law, to be com-
not command to be done evemn.

Sapero v St -
Egg,e 101 pid 533; People ex 1€
Barnett, 3+ Il 62, lh/_ﬁ NE 108, 7
O44; Chicago ¥ Washingl 3
11"1206, 124 NE 416, 6 ALR 158%; Arms

Aver, 192 1l
Porterie v Smith, 184 La2
v Watkins.

tonian Home, 289

i 601, 61 NE 851; State €x rel.  carrier upon t
263. 166 So 72; State  terms and conditions as it may deem proper

. . sq4 271 P plete, need not. : !
7, Tillouon ¢ F ’."ﬂhxc"ﬂef\‘p? 71?;‘_;“23(?0 'p 966; fbing for which it provides. Livesay v De Ar.
g57; Re Kinnev. 0 o0 iners, 90 Cole mond,

1. Thomson v o
76 ALR So far as provisions of a statute empowering

151 Or 563, 284 P 166, 68 ALR 422,

Annotation: 68 ALR 431,s. 79 ALR 999,

the state public service commission to attach
Vv 1o the permit to be issued to a contract motor
he highways of the state “such

176 La 837, 137 S0 & State v for the best interests of the public” are con-

Butler, 105 Me 91, 73 A 360; Williams v strued to permit the insertion of conditions
Evans, 139 Minn 32, 165 NW 495, 166 NW  other than those entirely within the purview
504; State ex rel. Ginocchio v Shaughnessy, 47 of the explicit provisions of the statute, they

Nev 129, 217 P 581; State v Normand, 76
NH 541, 85 A 899; Hudspeth v Swayze, 85

NJL 592, 89 A 780; Cleveland v Watertown,
292 NY 159, 118 NE 500; Insurance Co. of
N. A. v Welch, 49 Olda 620, 154 P 48; State
ex rel. Richards v Moorer, 152 SC 455, 150
SE, 269, cert den 281 US 691, 74 L ed 1120,
50 S Ct 238; Dowling v Lancashire Ins. Co.
92 Wis 63, 65 NW 738,

506

involve an unconstitutional delegation of legis-
lative power. Public Serv. Com. v Grimshaw,
49 Wyo 158, 53 P2d 1, 109 ALR 534

10. McDougall v Lueder, 389 1 141, 58
NE2d 899, 156 ALR 1059; People ex rel.
Rice v Wilson Oil Co. 364 Il 406, 4 NE2d
847, 107 ALR 1500.

And see § 552, infra.
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e powET if it is inCOa“pI;lc &; legislation and authorizes an executive board
< ¢ what <hall and what shall not be an infringement of the law,!! because

Ly id

feci s | A ng

w0 45 tute which Jeaves the authority to a ministerial officer to define the \
A o which the statute is to be applied is invalid® ;
thin®

58 Laws effective on contingencies.

§ 2’1h€ rale is well settled that while the legislature may not delegate its power
Ne a laws it may make a law to become operative on the happening of a
ake » tingency of future event.”® The legislature may enact a general law

e in its terms, to become operative only upon the happening of a sub,-

sent events and this event may be the subject of control by human agencies.!*

Q% et in gf:nf:ral it makes no essential difference what is the nature of the

MorE” ey if it s css'cntxally just and legal’® The reason for this rule is that

e n;t always essential that a legnslati_ve act must in any event take effect as

ltw after it leaves t:he hands of the 1.Cg15131\1r6. If the law is in its provisions

‘acompme ctatute in other respects, its taking effect may be made conditional

a . some subsequent event. When _that_ cvent happens, the statute takes effect

up! becomes the law by force of legislative action as fully as if the time when

?tnsh ould take effect had been unconditionally fixed ®

i baniss, 135 Cal 466, 67 Xk § .
gchaezlein V. Cal s 166, waukee v Sewerage Com. 26

M S ¢ Kieman, 116 Comn 455, 169 Nwad 64 State v Frear, 2 e 158

A 601, 8?90 NE 361” SOPALR 1223; Peonle  Wis 63, 651?\;)\7:711;%18" Lancashire Ins. Co. 92

rol. Thomson ¥ Barnett, 344 11 62, 176 gnpotation: 791; a

108, 76 ALR 1044; Siaie v Normand, 76 n: ed 558.

Vg 541, 85 A ; Cancilla v Gehihar, 145 As to whether an i i

Stllm, 27 P2d 179 (_a]pprov}l)ng l’\ll]e but hold-  power occurs where t}::‘%;;‘:;iioe\dzfg?‘;):v olis

ing statute did not violate the ru e). made contingent upon proclamation by the

12, Vallat v Radium Dial Co. 360 Ill 407, chief executive, see § 253, supra.

196 NE 485, 99 ALR 607.
dge Co. v United States, 20

14, Holcombe v Georgia Milk Producers
4 Confederation, 188 Ga 358, 3 SE2d 705.
L ed 523, 27 8 Ct 367; Phenix

ys 364, 51
6%, labama. Power Co. 239 Ala 547, 195 15. Busch v Turner, 26 Cal 24 81
28043 Terrell v Loomis, 218 Ark 296, 235 456, 171 ALR 1063; People v F'\Zé IAGS‘sOIT‘ng
2 e v Davis, 178 Ark 153, 10 Phila. 92 NY 311, afid 119 US 110, 30 L, ed
ow2d 513 Pueblo County v_Smith, 22 Colo 342, 7 S Ct 108; Beaufort Coun(y’v Jasper
234, 45 v Gainesville, 208 Ga County, 220 SC 469, 68 SE2d 421; Minne-
2hes sE3d 216; People ex rel, Thomson v apolis, St. P. & S. Ste. M. R. Co. v Railroad
Barnctcéh344 Tl sGtz‘:”G }\ég 11]?8,9 76 ALR 005[“1;135 Wis 146, 116 NW 905.
1044; Chicago v Stratton, 1b2 494, 4 {
853; Sarlls v State, 201 Ind 88, 166 NE,421\7‘(I)a opemiiiiglf}\a?ﬁf }\;:ay m.ake a law to become
§7 ALR 718; McPherson v State, 174 Imi tingency or on them;esrc“er;sai‘;\iminctﬂ;?m c;mo
€0, 90 NI;GIO,Qggcxandrm v Alexandria Fire on which the law makes its own action d: :((:\t
Fighters Asso. La 75%, 57 So 2d 673; Sarlls v State 201 Ind 88 o
e e Crain v Moore, 339 Mo 492, 99 ALR 718. nd 88, 166 NE 270, 67
swad 17; People v Butte, 4 Mont 174 1P Th 1' . .
114; People v Kennedy, 207 NY 533, 101 y e legislature may constitutionally enact
s Beople v Fire Asso. of Phila. 52 NY  conti and make its operation depend upon the
31, affd 115 US 110, 30 L ed D 2 MY gommg_encv of another statute being, or not
108; State ex rel. Krieg v Matia 138 Ohio I\ng’ in effect on and after a specified date.
5t 304, 21 Ohio Ops 383, 37 latia, 108 Qhia  Marr v Fisher, 182 Or 383, 187 P24 965.
v Fisher, 182 Or 383, 187 P2d 966 Board
Directors of Northern Wasco s Board of 16. Commonwealth v Beaver Dam Coal
e o 20 o e Rreaniris ¥ Alxandria Tos 27 ALR. 90,
lS,:(lll’;rgﬁlg‘ ggagfort County v Jasper Coggf;l 220 Q%BXi:d;?‘t VS';“Sex'azrt‘id&ai! e e Asso.
\ E2d 421: Clark v St ] N . o ; Elwell v Comst X,
3C 465,68 SE2d 421; Clark v State, 172 Tena 99 Minn 261, 109 NW 113, 698; Hud eth v
116Tex 572 996 SW 107 ‘rimmier v Carlton, Swayze, 85 NJL 592, 89 A 180; § udspeth v
il Co. (Tc’x G A 0; Peterson v Grayce ford, 36 ND 383 ’162‘ NwW tate v Craw-
198 Tox 550 oo svypp), 37 SW2d 367, afid - County v Jas Co 142 Beanfort
B 4781: P per County, 220 SC 469, 68
v Parosa, 52 ; Port of Tacoma 421; Ex parte P SE2d
, 52 Wash 2d 181, 324 P2d 438; Mil- sw’ma_p Mode, 77 Tex Crim 432, 180
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TTIoNAL LAW Jur 24 1 . Jecide whether 2 statute shall be in force and effect elsewhere than
CONST’TL Iso adc to take effect copq. upit *epritor comprising that governmental unit*
: alaw i‘y:‘qfsal council," or even the acti(): jn * g ost surisdictions statutes .gcncrnlly referring matters o the vote of =l
§ 258 encral le, é 6 a municiP In ™ le at€ treated as am o‘m,““g to a delegation to them of legislative power
ing the TS the actio] jos for the consent of interegy the PO refor H hconstitutional®  This view has been taken in cases in which
. FOH‘,'““ ending l!,!,’,mhtr statc causc it pro! ce, @ valid contingency 4, o and thcouﬂ Lt to leave the determination of the effectiveness of a statute 10 the
“[on;c }t’gislmufc alid merely uyazion,u H?:he’ electors of a given territI:)On it ¥y sof the whole statt where the question was actually before the court,®
“ st.'uutcwmf::c“mphted rcévrbc the vot€ (:o OPCratc_S"' But the legislag,,,: pCOPf‘ many other instances, in cases in which the question of aPPfP"“! bY,
‘s o tHe ”f’m e cffect mf”h the 1aW ls['ﬁcd yoters in ONE governmep, M and * ople of the whole state was not raised by the statutes under Litigat o
‘ii'fcn law MY yithin whic’ | the qua” a] the PP 7 powever, Cases which have expressly held that the legislature may,
‘r part of the 3% ide o5 which 21 -h‘-’s“s:::cth;:nctz?:ﬁ Tust peg Ther€ " pe absence of a constitutional provision for a referendum, leave to the
cannot constitut! Mass 452030 B';wmanlb's‘s/ﬁ?i?xz ALR 1121, 818t 124 even U ation of the people of the whole state whether or not a statute is to
g Walcoth f;ﬁcu Y comsto™ Va s sale of intoxicating liquors, p, detcrn;TcCt’ other cases contain intimations to the same effect.’
N’E"zv;{m}"]" %&{34{1’5, ey Yo pa nzthczﬁg Azrzk Pﬁggsf.mi’p;lgpw{e(‘),rﬁ,gﬁ ngg‘ v (ake © mc’cqses various distinctions have been made which prevent the oper-
290 o1, h R ’ cBride > 0 a R .t . N .
96 Mine 26! o5 se M BT sl Cal 489, 22 %165, McPherson v s , 234 In encral rule; such distinctions in some instances are due to the
T st B &S s w0 gy 146, 8 03! Fell v State, 45 Agy L4 jon of the & ituti iri : visi
“'.}33’;"2%. ERA o e % e, o0 Fell v Sate, 42 Ma 7 auo‘l’ qtate comstitution. Thus, statutes requiring the vote of subdivisions of
v superior, O, Shog, 114 ALK sute v O8N\ L, 585, 15 A 272; Bronges ™t loca” ‘e have been held invalid as violating constitutional provisions that no
po. prock ¢ 551,71 P Gouti, 41 Obio St 476 18 R 52 Oy the S e enacted to take effect upon the approval of any other authority
! Count?s gi1; Fouts v Hood Ri s ! jurisdicti istinction i
; 127, g1 Cal 489 2345 473, 9371 p 370; State ex rel. W&gﬁs Or 1’;‘:“ the gcncral assembly.” In other jurisdictions a distinction is made squarely
: s0, people ¥ MFHChon v Bt e ex sz, 81 55°Sp 40, 144 NW 730, Annd e een matters of general and those of local concern, and local but not
e . H e g : j :
; g51; People £ 108, 7 1,041466 NE 100, ation: 79Led‘559- be 1 laws may be enacted subject to the approval of voters of 2 parncular
j 11 62 176 N8 Levo3i 1l 163, 190604, 92 " the cstabhshmcm gf tl‘Beg schools. Hep generd of the state.®
/ SC ", » = ) i )
! FALR “l‘}%!!;“o'ﬂ“ v e A osn, 100 B2 C‘;\“n",iié,-‘.};? 79 L ed soe 252 55 SE portie” c
; E 974 MG ver, 80 Kan 23ho . : AN I Taylor v Carolina Racing members of the i
' o5 %."é:”émﬁfé:‘émn v e Y5, 15  —the mrSh, o T NW 656, Ao v 1. swte <% 50, 84 SE2d 390. thall be a majonty of L rous voning on the
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